
Chapter Two: Alternative Dispute Resolution (ADR) Out Of Court Dispute 
Resolution Mechanism  

 
 
 
1. Introduction 
 
The past few years have been interesting years for Asia.  We Asian people have certainly lived 
through interesting times.  To cite a celebrated Chinese saying, “we are living in an interesting 
time”, is perhaps appropriate.  In 1997 Thailand and many countries in Asia witnessed the 
transition of their economy from phenomenal success and double-digit or near double-digit 
growth of the past few earlier years to near collapse verging on the state of bankruptcy in many 
important financial and business sectors.  Lawyers, like any other profession, bear the burden of 
bringing Asia out of this predicament.  This is a time for re-thinking, re-planning and re-
structuring our legal as well as our social, economic and political infrastructure. 
 
Under the new Constitution promulgated in 1997, substantial changes have been made in Thai 
political, social and legal environments.  A Constitutional Court has been established.  The 
system of administrative courts has also been established.  In the field of criminal justice system, 
a human right oriented approach is preferred to the traditional strict appliance of ‘law and order’ 
approach.  In the field of civil justice system, case management by the judge and alternative 
dispute resolution (ADR) are encouraged. 
 
ADR in its official form has been a recent development in Thailand.  The longest and most 
successful arbitration center is the Arbitration Office, Ministry of Justice (Now called the Thai 
Arbitration Institute).1 In the first year of its establishment in 1990, there was only one arbitration 
case concerning a construction dispute.  In 1999, there were a hundred cases involving disputes 
over constructions and breach of contracts filed at the Arbitration Institute.  At the outset of the 
establishment of the Arbitration Office, it was hoped that arbitration would reduce the workload 
of court in civil cases.  After ten years in operation and the caseload of approximately a hundred 
per year, it is hardly likely that arbitration would reduce any substantial number of cases going to 
court.2 Other arbitration institutes are simply in their embryonic stage.  The existence of which 
are signs of development and for prestigious reason. 
 
ADR is a new terminology of an old concept.  Non aggressive, non-confrontational approach to 
dispute settlement has been the teachings and practice of eastern philosophers since time 
immemorial.  It is only recently since the method of ADR has been the subject of critical and 
scientific analysis.  Ironically it is the academics in the West who bring ADR, with its famous 
‘win-win solution’ trademark to world attention.  Society, commerce and trade all over the world 
are the beneficiaries of alternative dispute resolution.  In Thailand as well as everywhere in the 
                                                 
 
1 Since the new Constitution (1997) and the introduction of separation of the Judiciary from the Ministry of Justice 

in accordance with the Constitution, the Arbitration Office of the Ministry of Justice has become the Thai 
Arbitration Institute, Alternative Dispute Resolution Office, Office of the Judiciary. 

2 The present figure stands at approximately 850,000 cases per annum. In 2000 there were 840,939 cases filed in the 
courts of first instance throughout the Kingdom. See www.judiciary.go.th for more detail. 
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world, ADR represents a refreshing approach to litigation.  It represents a new challenge to the 
legal profession.  This paper proposes to examine some of the lessons we have learned from 
introducing or perhaps more accurately, reintroducing court-annexed ADR into dispute resolution 
mechanism in Thailand. 
 
 
2. Alternative Dispute Resolution (ADR): How out-of-court systems are used as Dispute 

Resolution Mechanism 
 
In the past few years, Thailand has been passing through the development in many areas 
especially in the venue of economic expansion.  It was evident that international transactions 
among Thailand and other countries were significantly improving under the norm of 
globalization.  Efficient communication and the revolution in the age of information technology 
bring about international activities beyond frontier.  When transactions and investments increase, 
disputes sometimes reflect the numbers of those activities.  However, in 1999, the transition of 
the economy run from phenomenal success growth to near collapse verging on the state of 
bankruptcy in many financial and business sectors.  Many disputes, consequently, tipped up with 
the amount of the unexpectation.  The conventional way of solving those disputes was to bring 
the cases into the justice mechanisms.  Caseloads of the courts from the effect of financial and 
business disputes became the deterrence to appropriate timeframe in each case proceeding, 
causing the delay and cost to the parties concerns.  In some simple cases where a defendant fails 
to answer to the plaint, the procedure could be prolonged with the consumption of time not less 
than 8 months.  Where general cases processed under both side arguments could run more than 5 
or 6 years to the end.  And in some particular sophisticated lawsuits with following appeals to the 
high court, the timeframe could be expected at 8 to 10 years.  That consumption of time does not 
include extra hours of execution of the cases where the losing parties refuse to perform according 
to the judgments.  The effects of the economic crisis to the wheel of the dispute resolution by the 
court of justice, consequently, was put into the first priority problem for public and private 
sectors to find the appropriate way out.  The public sectors, in particular, under the responsibility 
of the Court of Justice and Ministry of Justice have been trying to tackle this problem by way of 
improving the case management with more efficient and avoid unnecessary process.  New 
technology is brought to facilitate more efficient and expeditious proceeding.  Increasing 
personnel is the other option.  However, those approaches could not effectively stall the backlog 
of cases and new lawsuits to the courts.  Therefore, the other mechanism of dispute resolutions 
was considered seriously; the mechanism to urge the parties to settle the dispute out-of-court 
system.  The Ministry of Justice and the Court of Justice then empower the existing relevant 
office providing effective alternative dispute resolution before bringing the lawsuit to the court or 
even after the lawsuit has been initiated.  Whereas other public and private organizations initiated 
their own mechanism to settle down the disputes for their clients before the lawsuit will be started.   
 
 
3. Overview of Alternative Dispute Resolution: Types and Functions. 
 
It is normal that people in society come into any conflicts.  The disputes may concern ideas or 
interests within a family, village, district, province or nation even international.  Those disputes 
could be small or severe impacting an individual, society or country.  Therefore, every society lay 
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down the rule to control the behavior of people toward any conflicts under merits, customs and 
laws.  However, the law is considered as an essential function to impose social behavior because 
the law provides right and wrong as well as any sanction toward disobedience and furthermore 
the law creates mechanism to any disputes arising among people. 

Disputes could be mainly identified into 2 different types: 
- Civil dispute 
- Criminal dispute 

 
Civil dispute means any dispute concerning relationship between individuals.  The conflict 
focuses on the argument of damages to individual’s right or interest.  To consider whether an 
individual is entitled to his or her right or interest is to follow the contents of the Civil and 
Commercial Code of Thai Law.  Types of civil disputes are as follows: 

- Juristic act and contract.  Concerning breach of an agreement parties have 
entered and causing damages to other. 

- Tort.  This type of dispute arising from any wrongdoing of the law by an 
individual regardless of intention or negligence and violate legitimate right of 
others either to life, health, freedom, property or any other rights. 

- Property.  Dispute arises from conflict of proprietary.  
- Family.  Relation of individuals in family could be in conflict such as 

engagement, marry, divorce or legitimate child. 
- Heritage.  Conflict on the right to inherit 

 
Criminal dispute means any wrongdoing to criminal law considering as the impact to peaceful 
of the society and there are the provisions forbidding those wrongdoing and criminal sanctions 
are imposed.  In Thai Criminal Code, the law provides 5 types of criminal sanction as follows: 

- Capital punishment 
- Imprisonment 
- Detention 
- Fine 
- Forfeiture 

 
The dispute which can be subject to out-of-court settlement is categorized into 2 types: 

- All civil dispute.  Civil matter concerns right and duty of individual according 
to the Civil Law.  Each individual is entitled to manage dispute by his or her 
capacity.  Therefore, the right to settle any dispute is in the full consideration 
of those individuals. 

- Criminal dispute where the law allows compromise.  Even though criminal 
wrongdoing is considered as the dispute of the state but the law provides open 
consideration of some types of crime which somehow causes damages to some 
particular individuals for those to compromise among wrongdoers and victims.  
When the compromise reach the agreement, that criminal action will be 
terminated.  Therefore, with this type of criminal dispute, parties to the dispute 
can settle the case out-of-court. 

 
 
Out-of-Court settlement systems can be mainly separated into two types: 
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- Arbitration 
- Conciliation 

 
 
Arbitration 
 
It is the fact that most of contracts relation to commercial activities or investment in Thailand, 
either between private parties or between the Thai Government, or its constituent subdivisions 
and State Enterprises and private parties, contain arbitration clauses.  From the perspective of the 
Thai Government the acceptance of arbitration clause may be in part due to the need of foreign 
capital and technology for development projects and to promotion of investment climate in 
Thailand.  Thailand is a Contracting State to the 1923 Geneva Protocol on Arbitration Clauses, 
the 1927 Geneva Convention on the Execution of Foreign Arbitral Awards and the 1958 New 
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.  It is also a 
signatory to the 1965 Washington Convention on the Settlement of Investment Disputes between 
States and National of Other States but has not rectified this convention yet.   
 
Not until 1987 when Thailand enacted the Arbitration Act B.E. 2530 (1987), arbitration has been 
viewed as a functional tool of international dispute resolution and leading scholars, legislators, as 
well as the judiciary and the Ministry of Justice has since then envisioned Bangkok as an 
important arbitration center in Indo-China Region.  This perception has brought about the 
establishment of the Arbitration Office in the Ministry of Justice of Thailand in 1990.  The 
Arbitration Office has been successfully gained support and acceptance form both the 
Government and private sectors.  It has also done very well on the holding of conferences, 
publication and distribution of legal literature and information in this field including training 
programs.  This Office is now the Thai Arbitration Institute (TAI) under the responsibility of the 
Court of Justice.  Most of government contracts today contain standard arbitration clauses 
recommended by the Office of the Attorney-General which are annexed to the Regulation of the 
Office of the Prime Minister on Government Procurement.  Although arbitration is receptive to 
Thai Government, it is still in the process of its development under the plan to privatize TAI to 
become independent non-profit institution where there is the proposal of amending the 
Arbitration Act to develop its nature up to the UNCITRAL Model Law on Arbitration.  One 
expects that when these two plans are implemented, Bangkok will become more attractive for 
international dispute resolution in this region.  
 
Nevertheless, not only the TAI  provided by the Court of Justice, many private institutions also 
establish the arbitration regulation and their own mechanisms toward the local dispute resolutions.  
In particular dispute, the accident dispute for example, there is the arbitration agreement among 
insurance companies to settle cases involved the accidence.  In the dispute on the financial 
matters, there is a mechanism of the Security Exchange Committee of Thailand providing parties 
a choice of dispute settlement by arbitration regulation of the office. 
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Conciliation 
 
It is very interesting to witness the development of conciliation or mediation in Thailand.  Thai 
society, if one would pay close attention, is the society of courtesy or someone may call “the  
paternalistic society”.  And conciliation has been one of the manifestations of such paternalism.  
Traditionally, it was the King in Medieval times who was the fountain of Justice.  An ancient 
inscription can be found illustrating his role in relation to Justice as stated: “He who is troubled 
may ring the door-bell of the palace and the King shall come out to decide the case himself.”  
Inevitably, the King must have at times played a mediatory role in settling disputes between his 
people.  Encroachment of extraterritorial elements in the form of treaties with foreign power in 
the nineteenth century, such as the Bowring Treaty of 1855 with Britain, whereby foreigners 
were exempt from Thai jurisdiction, heralded the decline of the King’s role in the administration 
of Justice.  This was finalised with the abolition of absolute monarchy in 1932.  At local level, 
another element of paternalism has always been evident.  Village elders, monks and other leading 
local figures were and still are important catalysts in the judicial process; if a dispute arises, it is 
to these persons that disputants turn rather than to the formal court system.  This is particularly 
the case in rural settings.  However, it should be observed that importation of laws and a court 
structure influenced by the colonial masters of the nineteenth century created a legal process that 
was alien to traditional society.  Formally, dispute settlement came to be seen as the prerogative 
of a superimposed bureaucratic structure, while in reality, a great number of disputes were and 
still are resolved with the assistance of third parties at the local level who are not part and parcel 
of such structure.  However, the development of the law does not ignore this phenomenon 
whereby the law provide alternative authority for bureaucracy to bring the dispute to an end with 
amicable process besides the formal rules.  One will notice that in all level of authority of justice 
there is mechanism of conciliation provided on the way from a head of a village through a court 
where the Civil Procedure Code alternatively empowers a judge to conciliate the dispute. 
 
 
4. Current Situation Regarding the Use of ADR 
 
To investigate the situation of ADR in Thailand, one has to survey through various institutions 
providing the settlement of the dispute.  We can categories types of institutions which provide 
ADR mechanism for parties as public and private sectors within detail as the following.   
 
4.1 Public Alternative Dispute Resolution Mechanism 
 
A. The Interior Ministry 
 
According to Local Administration Act of B.E. 2457 (1914) the law provides that it is the duty of 
the administration officer to facilitate justice to people.  The Interior Ministry Regulation 
pertaining to the conciliation of the village committee of B.E. 2530 (1987) which is enacted by 
Section 5 of Local Administration Act of B.E. 2457 and Section 5 of Voluntary Self 
Development and Protection of the Village Administration Act of B.E. 2522 (1979) empower the 
duty of the village committee in distance area act as the conciliator to settle any dispute arising 
among members in the village.  The mechanism, therefore, provides the settlement in 2 particular 
ways: 
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- Civil dispute settlement under the authority of the district head officer 
 
According to Local Administration Act of B.E. 2457 (1914), the law gives the opportunity for 
the people to discuss with the Chief District Officer in any official matter and the people should 
be provided proper assistance from the office.  From this provision of the law, the Chief District 
Office will have the authority to settle any civil dispute.  And consequently the Interior Ministry 
enacted the Interior Ministry Regulation pertaining to civil dispute settlement under the authority 
of the Chief District Officer of B.E. 2528 (1975) and gave guideline of civil settlement to the 
district office. 

- Conciliation of the village committee 
 
According to the Interior Ministry Regulation pertaining to conciliation of the village committee 
of B.E. 2530 (1987), the law provides the guidance to the committee to act as the conciliator to 
the civil and some particular criminal dispute settlement among the people in the village.  This 
conciliation work of the committee was created by the project of dispute settlement by way of 
conciliation in the level of village, supported by the Attorney-General Office and Administration 
Department. 
 
 
B. The Ministry of Justice 
 
Before separation among the Ministry of Justice and the Courts, the office of judicial Affairs 
under the umbrella of the Ministry of Justice provided the dispute settlement out-of-court through 
the Arbitration office.  This office set up the arbitration mechanism of procedure to support the 
Arbitration Act of B.E. 2530 (1987).  The office enacted the regulation and its proceeding for 
parties who were seeking for the remedy with the arbitration cause in their contracts.  However, 
the Ministry tried to privatize the office to be managed as a private institute with independent 
from the government agency.  The matter was approved by the cabinet in principle and suggested 
to establish the stereo type of foundation for the Arbitration office.  Presently, the foundation is 
found to improve and develop arbitration tasks.  The main proposes of the tasks are to promote 
and assist the Arbitration Office as the venue for dispute resolution in civil dispute within the 
country and international.  Besides the arbitration, the office also provided the center for 
conciliation or mediation.  Any dispute cases either before or after court filing could be summit 
to the center for conciliation.  The center would provide an expert conciliator or mediator to 
handle the dispute, which was sent voluntarily by the parties seeking amicably settlement.  In 
1997, the Ministry also works out on regional centers for dispute resolution and promotion of 
conciliation project in nine regions of the country.   The cabinet approved this project in July the 
same year and advised the Ministry to cooperate with the Interior Ministry, the Attorney-General 
Office and the Law Society of Thailand and regulate the overall mission of each department with 
apparent budgeting.  In November, the executive committee was selected to direct the project of 
regional centers which had been running till the Ministry of Justice was separate for the Court.  
The responsibility, consequently, has been assigned to the Court of Justice to improve this project.  
However, the Ministry is in the process to set up its own arbitration center after the old office was 
assigned to the Court of Justice and this project is underway of organizing.   
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C. The Court of Justice 
 

The Court of Justice, after separation from the Ministry of Justice, has been developing more 
active role toward the alternative dispute resolution.  The Arbitration Office which was used to be 
under the Ministry of Justice responsibility is moved to be under umbrella of the Court of Justice. 
It is interesting to observe some detail of this office which is now changed its name to “the 
Alternative Dispute Resolution Office” which still provides two main out-of-court dispute 
settlement; arbitration and conciliation.  The office separates the methods of dispute resolution 
and assigns two inferior offices namely the Arbitration institute and the Conciliation Center to 
provide each mechanism of dispute settlement for concerned parties.  Meanwhile, in Court 
system, the law also provides two dispute resolutions besides judgement during the course of trial.  
According to the Civil and Commercial Code, the law empowers the parties to access to the 
Court-Annexed Arbitration and Mediation.  Section 210-220 of the Code states the proceeding 
and regulation toward arbitration in Court.  Where Section 19-20 provide way of settlement in 
court by mediation.  It is interesting to go through the detail of 2 different channels of dispute 
resolution provided by the Court of Justice. 
 
The Alternative Dispute Resolution office 
 
This Office was set up after the separation between the Ministry of Justice and the Court of 
Justice was completed.  In fact, the function of the Office is relatively the same as the Arbitration 
Office under the Ministry of Justice where it is the transferring process under the agreement of 
the two departments.  Works and cases of the Arbitration Office were delegated to continue under 
this new ADR Office.  In the meantime, the works and cases of the conciliation were forwarded 
to the Office as well.  Upon reorganization of the out-of-court dispute settlement office under the 
Court of Justice, it is interesting to survey some background and check some statistic of the office 
and center of arbitration and conciliation. 

 
The Arbitration Institute 
 
This Institute is called the Thai Arbitration Institute (TAI).  Since Bangkok has developed to be 
one of the major business metropolises in Asia, a further concentration on this economic location 
is certain.  The town owes its immense upswing to its very own dynamic and individual charm.  
Since 1990 Bangkok could confirm its substantial role also as seat of and international arbitration 
institute, the Thai Arbitration Institute (TAI), and has therefore been accepted for its on the place 
solution of disputes among businessmen all around the world.  TAI has decided as a fundamental 
principle, that litigation parties should be absolutely free in choosing their individual proceeding.  
Nevertheless it provides all necessary tools if demanded so and gives there fore the possibility of 
ultimate relief in order to optimally support the settlement itself.  To include the possibility of a 
TAI arbitration in the contract is the valuable basis to business success.  The parties of TAI 
arbitration have the choice between TAI Arbitration Rules, which are based mainly on the 
UNCITRAL Model Law and used successfully since 1987, the UNCITRAL rules or any other 
proceeding rules, while all kinds of combination are conceivable.  It is not the uniform 
regimentation that shall be initial point of the settlement but an individual problem orientated 
choice of rules, considering the specific case.  Target aim is always the complete and to all sides 
satisfying solution, but never the self-purpose of the proceeding.  Language of the proceeding is 
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Thai or English.  Following rule 3 of the TAI Arbitration Rules3, each arbitration shall be 
proceeded by an attempt of alternative dispute resolution in the hands of the parties, as there are 
mediation or conciliation.  Target aim again is to influence as little as possible the autonomy of 
the parties’ will, to allow a friendly settlement of the conflict at the very earliest point of time. 
When deciding on the arbitrators and their number the parties have limited freedom to choose.  
Hereby they can hold back of the extensive list of arbitrators, provided by TAI, that holds highly 
accepted and experienced experts of different fields, as lawyers specialized in different topics, 
engineers, university lectures or businessmen.  Often it will be especially profitable to the parties, 
to use this excellent selection of neutral arbitrators.  TAI provides the following facilities free of 
charge, such as: three spacious conference rooms, one smaller hi-fi video and audio equipped 
meeting room, office equipped with state of the art communication systems, internet and fax 
connection, powerful computers and copying machines and an experienced team of competent 
officers.  Only the consume of materials, catering and costs for telecommunication will have to 
be charged.  There is no administrative fee to be charged from the parties.  Only the individual 
fee of the arbitrator, that is chosen by the parties are to be paid.  Arbitrators, listed on the TAI list, 
are at clients disposal for a fee commencing at about 40,000 bath up for the entire proceeding.  
About the enforcement, Thailand has been a member country of the 1958 New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Award since 1959, today joined by more 
than hundred countries worldwide.  Hereby the enforcement of foreign arbitral awards through 
the Thai courts is as well guaranteed as the enforcement of TAI decisions through the courts of 
the treaty members.  The submission to the treaty as instrument of enforcement on the one hand 
and the make use of internationally respected applied proceeding rules on the other hand are the 
basic conditions for the success of TAI arbitration.  Some statistic of cases brought to the office 
from 1990 to 2001 as follow: (the information up to December 20, 2001)  

 
Year Number of Cases Dispute Amount (Baht) 

1990 1 12,465,991 

1991 7 55,109,041 

1992 10 1,056,136,304 

1993 10 1,067,151,723 

1994 13 6,479,387,210 

1995 17 204,210,799 

1996 20 1,200,511,319 

1997 48 2,783,744,858 

1998 80 11,314,793,665 

1999 109 6,900,515,945 

2000 64 38,450,196,870 

2001 43 11,893,101,982 

                                                 
3 Detail of the Rules is provided in Appendix. 
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According to the statistic, the office has the number of settlement process and timing as follow: 
 
 

 

Year 
Cases pending  
from the year 

before 
New cases Number of 

awards 
Cases in 

proceeding 

1990 - 1 - 1 

1991 1 7 3 5 

1992 5 10 7 8 

1993 8 10 12 6 

1994 6 13 7 12 

1995 12 17 13 16 

1996 16 20 22 14 

1997 14 48 18 44 

1998 44 80 46 78 

1999 78 109 85 102 

2000 102 64 75 91 

2001 91 43 39 - 
 
 
 
 
The Mediation Center 
 
 
Besides TAI, the Alternative Dispute Resolution Office set up the venue of conciliation as well.  
The Mediation Center, thereby, was set up to response to this type of settlement.  The Center 
practices conciliation or mediation process according to the Conciliation Rules 4  which was 
published in 1990 whereas this Rule was used by the Arbitration Office under the Ministry of 
Justice at the time.  Last year, the Center was assigned to be responsible to handle the financial 
disputes which mainly are sent by courts according to the new regulation of the Court of Justice.  
The regulation will be mentioned in detail in topic of alternative dispute resolution in courts.  
Upon starting to operate last year, the Center recorded the statistic to the dispute settlement 
among the financial problems which were forwarded to be mediated in 2001 as follow: 
 
 
 
                                                 
 
4 For details, see the text of the  Regulation in Appendix. 
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Month 
Cases pending 

from last 
month 

New cases Number of 
settlement 

Cases 
forwarded to 
next month 

June 2001 - 19 - 8 

July 2001 8 65 9 49 

August 2001 49 303 5 300 

September 2001 298 271 14 525 
Within the number of cases sent to the Center on the above diagram, 569 cases came from district 
courts and there were 525 cases in the process of sending with total value of all cases is 25 
million bath.  2 cases came from provincial courts with total value of 50 million bath.  
 
 
 
 
Courts of Justice 
 
Under the Thai Civil Procedure Code, the law provides provisions empowering a judge to bring 
about a settlement of a case among parties by way of conciliation.  In addition, the law, as well, 
provides procedures to help in supplementing the regular court trial by way of arbitration.  
Nevertheless, these two mechanisms of dispute resolution incorporated in the procedural law 
enable judges to alternatively initiate solution to disputes of cases in their hands over adjudication.  
It is, therefore, interesting to look into the development of these mechanisms toward case 
resolution by judges in courts in the wake of the effort to solve the problem of caseload in court 
and the trial delay. 
 
 
 
Court-Annexed Conciliation 
 
According the Civil Procedure Code, the law provides mechanism of settlement by way of 
conciliation before the hearing should be started.  It is the authority of the presiding judge who 
can make an order of appearance of the parties of dispute in the court when there can be an 
agreement or compromise after negotiation in the courtroom.  And the judge has power to 
reconcile the parties to bring about an agreement or compromise 
 
Section 19 of the Civil Procedure Code states that “the Court shall have power to order all or 
any of the parties to appear in Court in person as it may think fit, even when such party or 
parties are represented by lawyers.  If the Court is of opinion that the personal appearance of the 
parties may bring about an agreement or a compromise as provided by the following Section; it 
shall order them so to appear.” 

 
Section 20 states that “No matter on what stage of trial, the Court have power of trying to justify 
parties to agree or compromise on the matters of dispute.” 
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With these provisions of law or the so-called “Court-annexed conciliation”, judges are acquainted 
with conciliation in the bench.  However, to bring the parties of dispute to an agreement is 
something more than words of request from the judge.  It needs a lot of explanation and strategy 
to have the parties understand the good point of conciliation and try to work out with any 
satisfying options to settle down the dispute.  Some judges feel reluctant to step more deeply into 
the matter of dispute, afraid of loosing impartial status. 5   Therefore, for number of years, 
conciliation in the courtroom provided not outstanding numbers.  However, the problem of 
caseload, trial delay, together with in adequacy of number of judges to cope with the volume of 
cases coming into courts have drawn considerable attention to the Thai judicial circle 8 years ago.  
There was the seminar in order to accumulate concept and way to make solution in the problems.  
The Court of Justice, consequently, picked up the conciliation as one of its policy to manage 
cases in the court.  It started in Civil Court, the biggest court of first instance in the country.  The 
Chief Justice of the court at the time foresaw the importance and implication of conciliation 
toward the disputes.  He with his colleagues, after serious brain stroming, established the project 
of conciliation by recruiting judges who were well experience in conciliation to work with the 
cases where parties agreed to reconcile.  Those judges were not a presiding judge or a judge in 
the quorum of the case where he or she was assigned to mediate.  This strategy apparently solved 
the problem of impartiality where many judges were afraid of because the judge who acted as 
mediator had no authority to adjudicate that case.  Then the process of conciliation could be 
proceeded more deeply and efficiently.  Number of cases, which could be settled, increased 
dramatically.  In this project, the Chief Justice under his capacity of court management 
pronounced the regulation of conciliation or mediation called “Civil Court Regulation on 
Mediation for Leading to Dispute Settlement B.E. 2537 (1994)” as a guideline for parties and 
related personals to appropriately follow whereas he issued a Civil Court order concerning the 
establishment of a new division responsible for functioning specifically on mediation process.  
One year later, the results of this project showed significant improvement of case settlement and 
satisfaction to case management.  Many courts in the country considered taking steps upon this 
conciliation method to handle with their cases in the dockets.  It is interesting to look at the 
system of the Civil Court on conciliation to understand its procedure. 
 
 
 
 
 
 
 
 
 
 

                                                 
 
5 This is the same concept that a conciliator should not be allowed to became an arbitrator in settling the same 

dispute.  Associate Professor Pijaisakdi Horayangkura of Chulalongkorn University, Faculty of Law mentioned in 
his paper on “Cultural Aspects of Conciliation and Arbitration: Should There Still be a “Center” that this concept 
is due to the fact that it is not possible to retract one’s mind to become a clean slate again and for fear of giving out 
to much, which may affect the final result, i.e. the arbitral award, a disputing party may give so little information 
to the conciliator that practically the conciliator shall fail in his mission. 
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Complaint 

Civil Court 

The Chief Justice 
or The Deputy 
Chief Justice 

Assigning the case 
to a Mediator 

Mediation process

the quorum of 

consider 
sending to
Mediation The Presiding 

Judge considers 
sending the case 
to mediation

Mediation Center

Voluntary by 
the parties to 
conciliation 

Judges on trial 

Settle down the case Trial procedure 

 

 

 

 
 
It is interesting to understand some concept and principle of this Civil Court Regulation.  This 
regulation has the objective to bring about process of mediation applied in the Civil Court to 
facilitating more settlement which will result to the reduction of the volume of cases outstanding 
in the court under the more rapid disposition of cases from the court with efficiency and 
effectiveness.  Mediator is the judge working in the Civil Court, whom the Chief Justice of the 
Civil Court will be appointing to act as mediator.  In proceeding to mediate on any case, a 
specific prior authorization will be obtained from the Chief Justice or his Deputy.  The selection 
of the cases to mediate is made by the judge who adjudicates that case, the Chief Justice or his 
deputy.6  The selection by the judge can be made after the day of the settlement of issues by 
sending the case back to the Deputy Chief Justice of the Civil Court to decide whether or not to 
forward for mediation.  In case of no settlement of issues, no later than 2 days before the first day 
of hearing, the case will be sent back to the responsible Deputy Chief Justice.  But in case of 
certain witness examinations have been done, the judge, if it deems appropriate, might send the 
case back, no later that 2 days before the next hearing, to the responsible Deputy chief Justice to 
select.  In addition, the Chief Justice or the Deputy has the power to forward any cases for 
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mediation if it deems appropriate.7  Although, the Regulation does not provide certain specific 
types of cases which would be compelled to mediate, it does provide the guidelines for 
consideration of type of cases appropriate for mediation, i.e. tort, breach of contract, case where 
the commercial bank is plaintiff, or case where the parties have some prior relationships.8  The 
Regulation provides for the mediator the responsibility to proceed the case without delay, as may 
be deemed appropriate and justice to the parties.  In addition, it empowers the mediator to order 
the parties to appear in court or any other place as the parties would have the access together.9  In 
case of unsuccessful mediation, the mediator will note down a memorandum and send the case 
back to the responsible judge to proceed further with the trial procedure requirements.  In this 
case, the parties are prohibited to use the facts exposed in the mediation proceeding as evidence 
in the litigation unless the parties agree otherwise on the issues of dispute and such agreement is 
not contrary to the law.  Conversely, if the mediation is successful, the mediator will prepare the 
compromisory agreement, write down the facts as to the mediation proceeding in a memorandum, 
and then send the case back to the responsible judge to give judgement in accordance therewith.10 
 
 
 

Number of cases brought to mediation process of the Civil Court 
 

Year Number of cases Settlement Not settled 

1994 6 3 2 

1995 367 239 128 

1996 487 154 205 

1997 276 113 198 

1998 247 106 143 

1999 81 46 83 

2000 187 59 82 

2001 73 13 57 
 
 
 
 
 
 

                                                 
 
7 Rules 6-9. 
8 Rule 10. 
9 Rule 12. 
10 Rule 14 and 15. 
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Two years after starting up the project of mediation in the Civil Court, the President of the 
Supreme Court issued the Practice Guidance on court-annexed conciliation and arbitration which 
was considered as direction for judges when they were dealing with these issues of their cases.  
This Guidance provided the presiding judge should initiate the conciliation process when there 
was a reasonable chance of amicable settlement.  In case of any issue in dispute involving 
technical point of fact and there is no conciliation on this point, the judge, with the approval of 
the parties, may appoint an arbitrator to rule on the matter given.  Moreover, the Guidance 
provided some procedure for the judge to use while mediating the dispute such as providing 
special room for conciliation to create appropriate atmosphere.  Formal dress of the judge and 
lawyers can be ignored because that could bring the picture of trial influential to amicable 
negotiation.  When the dispute is settled, the judge could provide refund of the court fee to the 
parties, encouraging them to settle the case.   
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Practice Guidance on Court-Annexed Conciliation and Arbitration 
 
Similar to the English practice where the Lord Chancellor may issue Practice Directions, the 
President of the Supreme Court in Thailand may issue Practice Guidance for judges in order to 
achieve uniformity and fair dispense of justice. Influenced by the much publicized use of ADR in 
the United States11, in 1996, the President of the Supreme Court issued the Practice Guidance on 
court-annexed conciliation and arbitration.12  The Practice Guidance may be summarized as 
follows:  
 
(a) In cases where the presiding judge is of the opinion that there is a reasonable chance of 

amicable settlement between the parties, the court shall initiate the conciliation process. 
 

(b) In cases where the conciliation fails and the issue in dispute involves technical point of fact 
where the assistance of a neutral or an expert may be helpful in the speedy resolution of the 
case, the court, with the approval of the parties may appoint an arbitrator to rule on the 
matter given. The award thus rendered by the arbitrator, if approved by the court, shall be 
incorporated in the final judgment. 

 
(c) In cases where  the conciliation fails and the presiding judge considers that it might not be 

appropriate for him or her to continue sitting in the case, he or she may withdraw from the 
case except where it is contrary to the intention of both parties. 

 
(d) Each court may designate a special room for conciliation purposes. The atmosphere shall be 

informal. The judge and the lawyers shall not put on their gowns. 
 
(e) Where a speedy settlement is achieved, the court may consider returning the court fees to the 

parties. At present the court fees stand at 2.5% of the amount in dispute but not exceeding 
200,000 baht (approximately US$ 5,300) payable at the filing of the Claim. This is designed 
as an incentive for settlement in certain cases. 

 
Conciliation is now practised by courts of justice throughout the country with encouraging 
figures of success. Even cases at the appellate level may be settled by conciliation. It is widely 
used in the Civil Courts in Bangkok, in the civil jurisdiction of provincial courts throughout the 
country, in the juvenile and family courts for cases concerning family law, in the Central Labour 
Court for cases of labour disputes and in the Central Intellectual Property and International Trade 
Court for cases of intellectual property and international trade disputes.  

 

                                                 
 
11 Chief Judge Clifford Wallace formerly of the US Court of Appeals for the Ninth Circuit was a major stimulant in 

Thailand for this influence. 
12 Practice Guidance Concerning Conciliation dated 7 March B.E. 2539 (1996). The Practice Guidance was issued by 

virtue of Section 1 of the Statute of the Court of Justice (then in force) whereby the President of the Supreme 
Court was empowered, in the capacity as head of the Judiciary to lay down ‘directions’ for judges. In practice 
these ‘directions’ are invariably termed ‘Practice Guidance’. 
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Role of the Judge: Inquisitorial V. Adversary  
 
Although the Thai legal system may be classified as belonging to the civil law tradition whereby 
the German Bürgerliches Gesetzbuch (BGB), the French Code Napoléon and the Japanese Civil 
Code played a dominant part in the formation of its Civil and Commercial Code. The English 
common law had a significant influence on the Thai Commercial law in particular on Book III of 
the Civil and Commercial Code entitling Specific Contracts. On the procedural side, with the 
influence of the English Inns of Court and legal educational institutions where Thai judges of 
earlier times were exposed to, Thai procedural law may be described as adversary. This 
predicament may raise some jurisprudential problem. 
 
There are two conflicting views as to the role of a civil court. The traditional English view is that 
the court should play a passive role and leave the conduct of the case to the parties; the court 
should act as an umpire to see that the parties play the game of litigation according to its rules 
and to give an answer at the end to the question ‘who’s won?’ The continental view is that once 
the parties have invoked the jurisdiction of the court it is its duty to investigate the fact and the 
law and give a decision according to its view of the justice in the case with regard to any public 
interest that may involved. 
 
The question to ask is if a judge on the bench attempt to lead a negotiation towards settlement of 
the dispute, would he in any way be compromising or be seen as compromising his role as a 
passive neutral? 
 
The truth is judges in Thailand have little or no difficulties on the problem raised. The reason 
may be based on the fact that on the true analysis, the Thai legal system is a blend between the 
civil and common law family. Thai judges are familiar with conciliation. The Civil Procedure 
Code, since its promulgation in 1935, prescribes in Section 20 that the Court shall have the power, 
at any stage of the proceedings, to attempt compromise or conciliation between the parties on the 
issue in dispute. 

 
The Thai courts, when conducting a conciliation process, will depart from their traditional 
passive role of a judge in the adversary system, to the role of a more active judge in the 
inquisitorial system. However, when the judge feels uneasy or inappropriate for him or her to 
continue sitting in the case, he or she shall withdraw. Otherwise the judge may be challenged on 
the ground of bias. However, the instance is very rare. The status of a judge, being in a position 
of respect, may actually assist the process of conciliation. In a case in the remote part of Thailand, 
the plaintiffs and the defendants are brothers and sisters involving in a bitter dispute on the matter 
of an inheritance where the father died intestate. After some lengthy session of arguments and 
allegations, the presiding judge, who acted as the conciliator, asked the parties in earnest. “Do 
you folks still offer merits to your father?” Both parties answered in an empathic “Yes”. It is 
common indigenous belief that when one’s elder dies, the living relatives shall offer merits to the 
dead for him to get on to a better life after death. The judge said in a loud voice. “Then don’t 
bother to do any more merits. Your father cannot go anywhere. Actually, he is crying and 
suffering at the moment because you lot are fighting over his assets. He cannot rest in peace 
because of you.” The dosage of “shock therapy” did catch the attention of the parties and led to 
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amicable settlement. This is hardly the role of a judge in an adversary system. But the important 
thing is that it works. 

 
In the process of conciliation, it is always helpful for the conciliator to refrain from making a 
statement or opinion. It is always more prudent to form a question than to make a statement. For 
examples, You don’t suppose to have any problems on the Statute of Limitation? I suppose you 
can justify on the amount of damages claimed? Where does the burden of proof lie? Etc.  
 
 

Some Techniques Used in Court-Annexed Conciliation 
 

Recently, Section 20 of the Civil Procedure Code13 which initiated court-annexed conciliation 
since 1935, has been amended to incorporate further modern techniques in conciliation. Three 
more paragraphs are added as follows: 

 
 For the purpose of conciliation, where the court deems appropriate or where on request 
of a party, the court may order that the conciliation be conducted behind closed doors in the 
present of all or any of the party with or without attorney.  
 Where the court deems appropriate or where on request of a party, the court may appoint 
a sole conciliator or a panel of conciliators to assist the court with the conciliation.  
 Rules and means of court-annexed conciliation, the appointment, powers and 
responsibilities of conciliators shall be governed by Ministerial Regulations.14 

 
Furthermore, Section 19 of the Civil Procedure Code empowers the court, for the purpose of 
conciliation, to order litigants in the proceedings to be present in court, although legal 
representation is appointed. The sanction for disobeying the court order to make a personal 
appearance is contempt of court. (Section 31(5)) 
 
 
There are some practical points used in court-annexed conciliation where the judge acts as 
conciliator in Thailand: 
 
�� Conciliation is conducted in a conference room not in the court room. Formalities are 

dispensed with. Secrecy is enforced. Public and the press are barred from witnessing the 
conciliation proceedings. 

�� Non-disclosure agreement is made. Without prejudice condition is added to facilitate the 
invention of options for compromise. 

�� Although the law allows conciliation without attorney, in practice the conciliator never 
discourages the present of an attorney. Attempt to do so is likely to have an adverse effect 
on the trust of the parties in dispute towards the conciliator. The decision to exclude 
attorney should come from the party itself. It is the conciliator who should say, attorneys 
are welcome. 

                                                 
 
13 As amended by the Civil Procedure Amendment Act (No. 17) B.E. 2542 (1999). 
14 No such regulations have yet been formulated. 
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�� Caucuses with each of the parties to the exclusion of the other are helpful; sometimes to 
dilute some of the less-than-reasonable claims or to increase some of the more-reasonable 
offers. Although the law allows the use of caucuses, it is best policy to obtain the consent 
of the parties first. 

�� An atmosphere of joint effort to solve the problem is perhaps the best environment to 
create in conciliation. Parties are invited to present options to settle the dispute. Each 
option caters for the mutual interests of the parties. Conciliator to be sensitive to the need 
and legitimate interest of each party. 

�� Conciliator to be careful about objectivity and neutrality. Instead of making a statement in 
the affirmative. Asking a question is more “politically correct” and may achieve the same 
result. 

�� Refreshments, coffee breaks, (good) working lunch or even a few jokes of the day do help 
the atmosphere in a negotiation. Miracles sometimes happen during these “time-out”. 

�� It is arguable the wisdom of forcing litigant to appear in conciliation with the threat of 
contempt of court. The devise is sometimes used in consumer claims where the defendant 
is a corporation. 

�� Under a recent amendment to the Civil Procedure Code, conciliation is compulsory in 
small claims disputes15. 

 
In the advent of Guidance, courts of justice is now practicing conciliation throughout the country.  
However, some courts, namely the Bangkok-South Civil Court and the Central Intellectual 
Property and International Trade Court, provided more detail on procedure and regulation toward 
conciliation which rendered the same mechanism like the example of conciliation regulation in 
the Civil Court.  
 
 
 
 
Number of cases brought into mediation process of the Central Intellectual Property and 
International Trade Court16. 
 

Year Civil cases Criminal 
cases 

Civil cases 
settled 

Criminal 
cases settled 

Total 
number 

1998 40 5 9 3 12 

1999 56 3 17 2 19 

2000 41 5 23 1 24 

2001 51 5 17 1 18 
 

                                                 
 
15 Section 193 paragraph two of the Civil Procedure Code as amended by the Civil Procedure Amendment Act (No. 

17) B.E. 2542 (1999). 
16 The Central Intellectual Property and International Trade Court was inaugurated in 1998. 
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Number of cases in the Central Intellectual Property and International Trade Court 
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In 1999 the Civil Procedure Code was amended in the section of conciliation with more open 
approach for judges to facilitate amicable settlement.  The Law on Section 20 states “At any stage 
of trial, the court may conciliate the parties on the dispute issues to bring about the agreement or 
compromise”  And with additional approach of the Law, Section 20 bis provides that “For the 
purpose of conciliation, where the court deems appropriate or where on request of a party, the 
court may order that the conciliation be conducted behind closed doors in the present of all or 
any of the party with or without attorney.  Where the court deems appropriate or where on 
request of a party, the court may appoint a sole conciliator or a panel of conciliators to assist the 
court with the conciliation.  Rules and means of court-annexed conciliation, the appointment, 
powers and responsibilities of conciliators shall be governed by Ministerial Regulations.”  This 
amending law shows very interesting point of a conciliation in court where the law allows a 
presiding judge separate both parties and provide separate meeting with each side.  Moreover, the 
judge can discuss the dispute issue in the absent of their lawyers.  This approach provides more 
room for judges to play a effective role of a mediator, discussing and discovering some 
information to bring both parties to satisfactory remedy besides litigation where, in practice, 
judges most of whom familiar with the concept of adversarial system of litigation would be 
cautious to provide privately discussion with each side of parties on the matter of the law suit.  
Furthermore, the judge, with a view of appropriation, can appoint a person or a group of person, 
within the court authority, to be a case mediator(s) facilitating the settlement for both parties.  
With this amendment to the law, some judges use this approach effectively with outstanding 
performance on the numbers of cases being settled.17 
 
In 2001 the Courts of Justice enacted two regulation on conciliation for every courts in the 
country to apply these regulations and practice in conciliation.  The first one is the Regulation of 

                                                 
 
17 Judges in the Central Intellectual Property and International Trade Court apply Section 20 bis paragraph one with 

satisfactory results. 
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Court of Justice pertaining to the Conciliation on Financial Dispute B.E. 2544 (2001).18  This 
regulation was established in the midst of increasing number of cases on financial disputes (most 
of cases dealing with Non-performing Loan) consequently deriving from economic crisis.  These 
types of cases have been causing turbulent to case management of the courts all around the 
country especially the courts in many big cities where cases numbered more that 10,000 a year.  
Having considered the conciliation as the potential channel to settle down this type of dispute 
effectively, the Court of Justice, therefore, provides this conciliation practice in the courts with 
expectation of helping to ease problems of case management.  Under this regulation, the Court of 
Justice assigned the Mediation Center under the Alternative Dispute Resolution Office to take 
responsibility and defined the type of financial dispute that should come to play19.  The regulation 
set up a conciliator or mediator attached to the office, in prompt preparation to be called on duty 
when a case is sent to be mediated.20  An expert can also be called for service in case that there 
should be some comment or suggestion in some particular financial conflicts or issues, in role of 
helping to bring about the fair treatment for parties to come to the settlement.  A party to the case 
can ask the court to send the case to be conciliated with restructuring of debt or payment plan.21  
The procedure of conciliation is set up under this regulation to provide effective process with the 
concept of mediation for example the authorized person of each party should be present in the 
meeting to provide immediate decision making or information during the process should be under 
confidential agreement.  Moreover, the regulation imposes timing of the procedure on the reason 
that the process of conciliation should not consume inappropriate or over reasonable timeframe 
causing delay of the case.  The regulation also provides the registration of mediators or 
conciliators after passing the process of recruitment.  The code of conduct of mediator is stated in 
this regulation.  Finally, payment of conciliation which is one important matter is imposed as 
well in this regulation.  
 
The second conciliation regulation is the Court of Justice Regulation pertaining to Mediation B.E. 
2544 (2001).22  This regulation was enacted follow the first regulation with the reason of setting 
guideline procedure for courts to practice conciliation procedure on general dispute cases 
different from particular financial dispute.  Based on the same rationale, the Court of Justice 
considers the usefulness of the conciliation toward parties and the court procedure where 
conciliation not only facilitates amicable settlement under the factors of expeditiousness and less 
expense but also brings satisfaction among the parties while keeping good relationship with each 
other.  And conciliation is one of the best options for the courts to apply when dealing with case 
management.  Having considered the above rationale, the Court of Justice, with intention to 
initiate and support this mechanism, set up the standard regulation on conciliation procedure of 
the courts in the country to apply.  Under Section 17(1) of the Court of Justice Administration 
Act B.E. 2543 (2000), the Court of Justice Administration Committee enacted the Court of 
Justice Regulation pertaining to Mediation B.E. 2544 (2001).  This regulation provides general 

                                                 
 
18 For details, see the text of the  Regulation in Appendix. 
19 Section 3 states that “financial dispute” means the dispute where a financial institute as the creditor claims a 

debtor(s) for monetary payment. 
20 A list of conciliators and experts is maintained under the Regulation by the Center. 
21 Even after the submission of ‘reconstruction plan’, the court, with the consent of the parties, may refer the case to 

the Mediation Center. 
22 For details, see the text of the  Regulation in Appendix. 
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procedure for courts to recruit conciliators or mediators who could be any judge in that court 
(who should not be the one responsible to adjudicate that case), court official or any appropriate 
person23.  The conciliator must have no relationship or interest with any parties otherwise could 
be revoked by the court24.  The procedure of conciliation is also stated in this regulation with the 
process to bring the case to settlement under the concept of conciliation for example asking 
voluntary consent to conciliate before starting the process25, initiating information exchange and 
generating options 26  or providing confidential process without any record except otherwise 
agreed among parties 27 .  One important matter of conciliation is confidentiality where the 
regulation provides confidential agreement among parties not using any information or fact in the 
conciliation discuss for any other purpose especially in the trial of court or arbitration28.  This 
regulation sets up official registration of the conciliator and provides the lists to all courts.  A 
conciliator should be familiar conciliation and have some special knowledge on other field with 
no bad personal record29.  Finally, the regulation provides fee of duty for a conciliator who is 
paid by the court in case the conciliation is under official registration.  If a conciliator is any other 
person, parties must agree on expense before starting the process.30   
 
According to the statistics, in 2001 all courts of the first instance in Thailand mediated 33,376 
cases .  
 
 
Court-Annexed Arbitration 
 
Court-annexed arbitration is a welcome development of ‘case management’. It helps solve the 
problem of backlog of cases. It is particularly useful in construction cases where the services of 
an expert are of great importance. It can save days, weeks or even months of court time in the 
testimony of expert witnesses. Court-annexed arbitration often occurs at the pre-trial conference 
where a difficult question of fact is singled out for special consideration by a specialized 
arbitrator. 
 
The advantages of arbitration compared to litigation are traditionally listed as follows:  
(a) Privacy. 
(b) Tribunal of the parties' choice. 
(c) Informality of proceedings. 
(d) Speed and efficiency. 
 

                                                 
 
23 Section 6. 
24 Section 11 and 12. 
25 Section 16. 
26 Section 18. 
27 Section 21. 
28 Section 26. 
29 Section 28. 
30 Section 35, 36 and 37. 
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(e) Lower costs.31 
(f) finality of the award. 
 
The ultimate end of both litigation and arbitration from the plaintiff's or claimant's point of view 
is the effective enforcement of the judgment or award. The most certain method to ensure the 
enforceability of a judgment is to litigate in the national court of the defendant. But most 
international businessmen and their lawyers are reluctant to sue in the defendant's national court. 
The alternatives are arbitration or litigation in the national court of the plaintiff or, possibly, in a 
neutral country. Unless the defendant has sufficient assets in the place where the litigation takes 
place, the plaintiff will have to seek enforcement of the judgment in another country. In case of 
arbitration, if the respondent does not voluntarily pay, the claimant will have to seek judicial 
assistance in the enforcement of the award regardless of where the arbitration took place. 

 
Court-annexed arbitration has been included in Sections 210-222 of the Civil Procedure Code 
since its publication in 1935, but the provisions have never been used until very recently when 
ADR is seriously considered and practiced. Court-annexed arbitration arises when the parties fail 
to put an arbitration clause in the contract and later bring a civil action in court. At the pre-trial 
conference when considering the issues in dispute, the judge may, in consultation with and by 
consent of the parties, refer complicated technical issues on question of fact to arbitration. This is 
seen as a means of involving a judge in case management. Most of the advantages of arbitration 
as a means of dispute resolution can be obtained by court-annexed arbitration. However since the 
award is incorporated into the final judgment of the court, it loses the enforceability of the award 
abroad under the New York Convention for the Recognition and Enforcement of Foreign Arbitral 
Awards 1958. Since the incorporation of arbitration clause in a contract is of recent phenomenon 
in Thailand, many commercial disputes that would have gone to arbitration were brought to 
courts of justice creating a great amount of backlog. Referring some of the issues to arbitration is 
a welcome option for judges at the pre-trial conference.  
 
 
The Establishment of the Central Intellectual Property and International Trade Court 
 
Although litigation is not considered as an ADR, modern techniques learned from ADR could be 
valuable for judicial reform of civil litigation. This is particularly true in Thailand with the recent 
establishment of the Central Intellectual Property and International Trade Court (IP&IT Court) 
whereby ADR methods are adopted to a large extent. ADR, originally conceived as means for 

                                                 
31 In  many  cases  whether  arbitration  incurs lower costs than litigation is  debatable. With respect to one of the direct 

costs - filing fees and other tribunal fees - arbitration can be more expensive than all other forms of dispute 
resolution including litigation. Since in most jurisdictions filing fees and court fees are nominal. In Thailand, court 
fee is calculated at 2.5% of the amount in dispute but not exceeding 200,000 baht (approx. US$ 5,300). The 
International Chamber of Commerce (ICC) Court of Arbitration's filing of registration fee is US$ 2,000 and an 
additional administrative charge, a percentage of the amount in dispute is added. In an apparent effort to counter 
its reputation for being too expensive, the ICC announced that the administrative charge is now capped at 
US$ 50,500 regardless of the amount in contention. Attention must also be given to the fact that while judges 
work may be described as public service most arbitrators charge for fees. Two other factors must also be taken 
into consideration. First, attorney fees can be huge if the trial lasts a long time. Secondly, in comparing arbitration 
costs to litigation costs, one must remember that arbitral awards are not themselves enforceable and if the losing 
party does not voluntarily pay, additional costs for a judicial enforcement proceeding will be incurred. 
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alternative dispute resolution has now been accepted as method for litigation in court. The 
significance of ADR has turned a full circle. It is proposed now to examine some salient points of 
this court. 
 

In late 1996, the Act Establishing the Intellectual Property and International Trade Court 
and Its Procedure 1996 was passed by the Parliament.  The Act was the culmination of a joint 
effort between the Ministry of Justice and the Ministry of Commerce in the wake of negotiations 
between Thailand and the United States as well as the European Countries on trade related 
aspects of intellectual property rights.  The Court is established to create a ‘user-friendly’ forum 
with specialized expertise to serve commerce and industry. International trade is added to the 
jurisdiction of the court for the reason that in a country like Thailand specialized Bench and Bar 
in intellectual property and international trade should be grouped together for easy access and 
administration. This is also seen as an answer from Thailand to the problem of delay and lack of 
expertise in civil litigation. 
 
The followings are some of the prominent features in the new court system: 
 
�� Liberal use of Rules of the Court to facilitate the efficiency of the forum. 
�� Exclusive jurisdiction in the enforcement of arbitral awards in intellectual property and 

international trade matters. 
�� Panel of three judges to constitute a quorum. Two of whom must be career judges with expertise 

in intellectual property or international trade matters. The third member of the panel shall be an 
associate judge who is a lay person with expertise in the matters. A double guarantee of 
specialization. 

�� Availability, for the first time in Thai procedural law, of the ‘Anton Piller Order’ type of 
procedure. 

�� Possibility of the appointment of expert witness as amicus curiae. 
�� Leap-frog procedure where appeals lie directly to the Intellectual Property and International 

Trade Division of the Supreme Court. 
�� Use of pre-trial conference. 
�� Use of court-annexed conciliation. 
�� Use of court-annexed arbitration. 
�� Use of videoconference for witness abroad. 
�� Continuous trial. 
�� Subject to the consent of the parties, documents in English do not have to be translated into 

Thai. 
�� Use of written statement in conjunction with oral cross- examination and re-examination. 
 
While establishing a new court is not an easy task, the promotion of it to international commerce 
and industry is most difficult. One will have to create the right ‘legal environments’ to attract 
international commercial litigation. Reputation, integrity, expertise, convenience, accessibility, 
expenses, respect and the enforceability of judgment in jurisdictions where it matters most are 
some of the criteria one considers hard when choosing a forum to conduct international 
commercial litigation. 
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With the expansion of trade and investment in the Asia-Pacific region and the growing needs for 
effective mechanism and management for international commercial dispute resolution. Many 
arbitration centres have been established in the region in direct competition with the more 
established centres in Europe and America. One sees an increasing attempt to create and promote 
ADR. Prospective claimants will have more opportunity than in the past for forum shopping.  A 
predictable phenomenon in the climate of free market economy. The more difficult question is 
‘quality control’. 
 
 
D. Bank of Thailand 
 
As having mentioned before, when economic crisis hit Thailand, a lot of businesses could not 
tolerate to maintain their financial status and became under heavy debt or went bankrupt.  Many 
financial institutes ran into problems with unpaid loan or the so-called “Non-Performing Load or 
NPL”.  This phenomenal has been impacting Thailand since 1997 and the Royal Thai 
Government has been trying very hard to gain back the momentum of financial stability.  With 
cooperation of the Bank of Thailand, many financial institutions agreed to put the plan to solve 
bad debt problem by way of negotiation rather than starting the lawsuit with debtors.  The 
process of debt-restructuring, therefore, was initiated with the objective to settle these financial 
disputes with cooperation among parties involved. Because of the purpose of this process is to 
provide assistance for debtors to keep on their businesses meanwhile creditors will have 
opportunity to repay money on appropriate basis, this restructuring plan was the important 
process to support the coming back of Thailand economic stability.  To the success of this plan, 
both creditors and debtors must provide enough effort and cooperation with support from public 
sectors especial the government agencies and the Bank of Thailand.  Within implementation of 
debt-restructuring plan, the Bank of Thailand established the mechanism to facilitate the process 
of restructuring for parties by assigning in June 1998 the Corporate Debt-restructuring Advisory 
Committee (CDRAC) which comprises of  representatives from the Bank of Thailand, the Thai 
Chamber of Commerce, the Industrial Association of Thailand, the Thai Banker Association, the 
Foreign Bank Association and the Association of Finance Companies of Thailand to be 
responsible in setting up the policy, organizing the master plan and accelerating the 
implementation of restructuring negotiation.  In August 1998, the Creditor Association and 
debtors have implemented and signed on the Framework for Corporate Debt-restructuring in 
Thailand to be the guideline for parties entering Debtor-Creditor Agreement on Debt-
restructuring Process and Inter-Creditor Agreement on Restructuring Plan Votes and Executive 
Decision Panel Procedures including memorandum of debt-restructuring.  With the support of the 
public sectors, there were around 20 items of privilege measurement regulated by the government 
agencies to benefit both parties who enter to this plan.32  The process of restructuring can be 
pictured as this diagram: 
 
 
 

                                                 
 
32 The examples of privilege are personal and value added tax deduction and real estate transferring fees waive and 

no tariff tax.. 
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From March 1999 to June 2001 there were 1,243 debtors entering to the restructuring process 
with case value of 1,333,885 million baht.  839 cases were settled with case value of 1,176,913 
million baht.  According to the diagram, it is important to note that the debt-restructuring is the 
process of the creditor and debtor negotiation on voluntary basis.  Therefore, any dispute can 
arrive at any point of negotiation.  The parties can seek assistance from CDRAC to set up 
mediation meeting by providing a mediator to assist parties settle their disputes.   
 
Process of Mediation 
 
The process of mediation provided by CDRAC can be divided according to the agreement 
between creditor and debtor or sometimes among creditor and creditor first on the agreement of 
restructuring plan as follows: 
 
1. In case of debtors with large amount of debts selected by CDRAC to enter into debt-

restructuring process according to the Debtor-Credit Agreement on Debt-restructuring 
Process and Inter-Creditor Agreement on Restructure Plan Votes and Executive Decision 
Panel Procedures, the process of mediation will be as follows: 

 
- When there is any dispute, parties can request CDRAC to appoint a mediator 

on the issues of dispute. 
- CDRAC will appoint a mediator from the list of persons who have been 

certified to act as mediator.  CDRAC will notify the mediator to parties within 
3 days.  Parties can make an objection with reasonable ground on the mediator.  
The selection will be again revived.  After agreed on the mediator, CDRAC 
will have parties submit issues of dispute with all relevant documents within 5 
days and after received all documents CDRAC will send them to the mediator 
within 3 days.  The mediation meeting must start with in 10 days from the date 
of mediator appointment. 

- The creditor and the debtor must offer their positions in form of letter with 
supporting documents to the mediator within 10 days from the date of 
mediator appointment. 
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- The mediator must finalize report of offers and results of the solutions to all 
parties and CDRAC within 20 days from the date of submitting positions of 
parties except the mediator deems appropriate to extend the time. 

 
2. In case of debtors with medium or small amount of debts who enter debt -restructuring 

process according to the agreement on restructuring plan, the mediation process will be as 
follows: 

 
- When all parties agree to enter into the process of debt-restructuring plan, they 

should finalize the negotiation within 60 days.  If they can not settle the 
dispute within that time, the dispute can be sent to CDRAC to set up mediation 
process. 

- The mediation process must be implemented within 15 days from the date of 
requesting mediation.  In this process of mediation, parties must summit issues 
of dispute and options with all relevant documents to CDRAC.  CDRAC will 
appoint a mediator handling the case within the above timeframe.  After the 
meeting, the mediator must report result to CDRAC. 

 
In 2001, the government enacted Royal Decree to establish the so-called “Thai Asset 
Management Corporation” or TAMC to manage bad debts transferred from State Financial 
Institutions with authorities to settle financial disputes by its own decision making.  This 
regulation is the other mechanism that helps to solve the country financial problems. 
 
 
E. The Securities and Exchange Commission (SEC) 
 
The SEC has been established to supervise and develop the primary and secondary markets of the 
country's capital market system as well as financial or securities related participants and 
institutions. Its prime roles are to formulate policies, rules and regulations regarding the 
supervision, promotion, and development of securities businesses as well as other activities 
pertaining to the securities businesses; such as issuance and offer of securities for sale to the 
public; securities exchange, the Over-the-Counter Center, and entities related to securities 
businesses: acquisition of securities for business take-overs; and prevention of unfair securities 
trading practices. On the policy of providing standard protection to investors in the capital market, 
the SEC tries to solve the problem arising from the any malpractice according to the regulation of 
the security and stock exchange market and other laws.  Foreseeing that to recover any 
compensation, any party concerned has to suffer costs and waste of time in pursuing to recover 
the damages, the office of SEC, therefore, set up the alternative dispute resolution by way of 
arbitration among investors and security companies or the likes.  The office with hope to save 
time and money and provide justice with efficiency to the parties, consequently, imposed the 
process of dispute resolution with 2 steps.  First, the process of receiving inner petition of a 
security company.  When dispute arising between an investor and a company, the investor has to 
proceed the measure according to the inner petition process of that company.  If there is no 
settlement among the parties or the company disagrees with the petition, the investor and the 
company can agree to submit the issue of dispute to the second step.  Second, arbitration process.  
The dispute matter will be sent to the office of SEC based on voluntary basis.  The parties must 
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provide letter of intent to settle the dispute by way of arbitration and submit the matter into the 
process.  During this period, the office can generate brief conciliation before initiate arbitration 
process.  If the dispute can not be solved, the arbitration process will be started.  The office 
enacted the regulation of arbitration according to the Proclaimer of the Office of Securities and 
Exchange Commission 25/2544 pertaining to Arbitration Procedure.  This regulation provides 9 
basic procedures toward arbitration concerning conditions to admit the dispute matter, processes 
of receiving the dispute, mediation processes, arbitration processes, appointment and objection to 
the arbitrator, expense of managing the procedure, security measure, confidential cause and 
registration of arbitrators.  Because the Office recently developed this regulation of dispute 
settlement last year, therefore, the number of case is not recorded officially. 
 
 
 
4.2 Private  Alternative Dispute Resolution Mechanism 
 
Besides the public sector’s provisions on alternative dispute resolution, the private sectors try to 
establish their own creative channel toward settlement of any relevant dispute.  Some of institutes 
provide effective resolution measure which is very popular among disputants.  Some institutes 
are just in the process of incubation on alternative dispute resolution.  Some of private institutes 
which are interesting to touch upon are as follows: 
 
 
A. Board of Trade of Thailand 
 
Board of Trade of Thailand is, inter alia, one of very important organizations in commercial 
transaction in Thailand.  Besides promoting and supporting all type of business in the country, 
the Board realizes importance of avoiding business dispute which is one factor causing drawback 
to the development of country economy.  The Board set up the Thai Commercial Arbitration 
Committee to be responsible in providing channels to business partners settle their disputes 
besides conventional court lawsuit.  To assist the committee with the dispute resolution, the 
office of the Arbitration Tribunal was established to be responsible to the committee policy and 
main tasks. 
 
 
Arbitration 
 
Board of Trade of Thailand enacted the regulation pertaining to arbitration since July 1, 1968.  
However, this regulation is rarely used.  When Thailand joined the New York Convention on the 
Recognition and Enforcement on Foreign Arbitration Award, there was no amending of this 
regulation.  The Thai Commercial Arbitration Committee, therefore, suggested the amending of 
the regulation according to that international standard and the situation of Thailand economic.  In 
2000, the Board enacted the amending regulation on arbitration procedure called the Thai 
Commercial Arbitration Rules.  These Rules provide the Thai Commercial Arbitration 
Committee with powers to lay down arbitration rules and regulations under Article 3.  Under 
Chapter 4, the Rules regulate procedure to appoint an arbitrator. In Chapter 5, the Rules imposes 
the procedure of arbitration where there are proceeding of registration and timeframe including 
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the process of hearing the case.  After the hearing, the award will be delivered according to the 
rules in Chapter 6 where the award shall be made in writing within 180 days of the joint 
appointment of the arbitrator.  The award should clearly specify the obligation, costs and other 
expenses, which either one or both parties shall perform or undertake, to whom such performance 
is due and in what manner it is to be performed.  Finally, fees and expense are provided under 
Chapter 7.  These Rules were recently enacted.  The Office of Arbitration Tribunal does not have 
official record of dispute under this regulation.    
 
 
Conciliation 
 
Whereas the Board of Trade of Thailand is a contributor to economic development in Thailand 
by fostering strong commercial relations among business communities.  It is in the best interest of 
good trade relations to establish amicable dispute resolution mechanisms to settle commercial 
disputes as a more favourable alternative to litigation where Article 6 of the Thai Commercial 
Arbitration Rules provides for settlement of disputes by conciliation procedure whenever 
appropriate.  The Board, therefore, set up the Conciliation Rules to facilitate the settlement of all 
commercial disputes.  The Rules provide the process of application where the dispute arising out 
of or relating to contractual or other legal relationship and the parties seek an amicable settlement 
by agreeing to place it under the rules and agree to refrain from exercising their right of bringing 
the dispute in court or arbitration while the process is pending on conciliation.  After applying the 
dispute to the registrar, the parties must present letter of intent to conciliation within 30 days.33  
The conciliator will be appointed by the Thai Commercial Arbitration Committee and after 
appointment, the parties must submit a written statement describing the general nature of the 
dispute and the points at issue to the conciliator including further facts if requested.34  During the 
process of conciliation, the Office and the conciliator shall keep confidential all matters relating 
to the conciliation proceedings except otherwise agreed by both parties.35  Upon termination of 
the conciliation proceeding whether there is a settlement or not, the Office shall fix the costs of 
the conciliation subject of payment equally by the parties.36  And one important matter which is 
provided in these rules is the model conciliation clause.  Article 19 provides that the parties may 
stipulate the following conciliation clause in the contract so that the Board of Trade of Thailand 
may conduct the conciliation of dispute arising and apply the Conciliation Rules of the Board of 
Trade of Thailand to the dispute: 
 
 “ where, in the event of a dispute arising out of or relating to this contract, the parties 
wish to seek and amicable settlement of that dispute by conciliation, the conciliation shall take 
place in accordance with the Conciliation Rules of the Board of Trade of Thailand then in force 
and the conduct of the conciliation thereof shall be under the auspices of the Office of the 
Arbitration Tribunal, Board of Trade of Thailand” 
 

                                                 
 
33 Article 5. 
34 Article 8. 
35 Article 12. 
36 Article 14 and 15. 
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Since these Rules were endorsed to become effective as from May 1, 2001, therefore, there has 
no official record on any of the case proceeding under the rules. 
 
B. Casualty Insurance Company Association 
 
Any dispute arising out of losses under the condition of insurance policy can occur in many 
situations.  Insurance companies have routinely the duty to manage those disputes under 
insurance policy as their business objective.  Among parties in casualty claim dispute, sometimes, 
they are both covered by insurance policies from different companies.  Therefore, it is important 
to the business of those companies to settle down that type of dispute in amicable way while 
spending less time and cost to the resolution.  Many of insurance companies, almost  all of them, 
are members of Casualty Insurance Company Association, therefore, agree to have the 
Association provide alternative dispute resolution to settle the dispute under their insurance 
policies.  In 1994 the Accident Insurance Association entered into the agreement with the 
Arbitration Office of the Ministry of Justice on cooperation to assistance on the arbitration for the 
Association to provide justice, fast and legitimate mechanism toward dispute settlement for 
members.  In the meantime, the Association set up the Office of Arbitration as well as the 
Regulation of the Association pertaining to Arbitration which was effective on December 1 of 
that year.  After the Association established this alternative dispute resolution by way of 
arbitration, the responses of the members reflect significant success of this mission.  Number of 
disputes arising have been increasing each year.  Most of disputes involve car accidents.  The 
statistic of disputed is showed on the table as follows: 
 
 

Year Number of cases Cases disposed 

1994 35 2 

1995 746 419 

1996 1698 1004 

1997 3869 3155 

1998 5746 4580 

1999 6853 6599 

2000 6117 6661 

2001 5331 6033 
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5. Conclusion 
 
This chapter provides general practices of alternative dispute resolution in Thailand.  One can 
notice significant development channels of dispute resolution, which more and more improve 
their implication to out-of-court settlement over conventional judicial proceeding.  Whereby the 
public sectors are considered as the key factor to support facilitating alternative dispute resolution 
mechanism to the best effectiveness, the private sectors are following this path of practices and 
develop its mechanism to support this procedure as well.  However, based on statistical 
information showed above, the alternative dispute resolution in Thailand needs more systematic 
improvement to enhance its ability to persuade more cases coming to its mechanism especially 
conciliation or mediation and consequently managing those cases with effectiveness.  It is the 
effort of the Court of Justice as the embedded organization of dispute resolution, as mentioned 
earlier, paying close attention to improve mediation as the alternative dispute resolution to assist 
the problem of caseloads in the courts.  Upon serious perception, it has been set up new 
regulations on the procedure of mediation in 2001, supporting the formal rules and law which are 
using for some period of time but the result of mediation is not satisfactory comparing to the 
number of cases in the courts.  The consequent of mediation under these new regulations has yet 
to come by some period of time in the future.  Therefore, it is interesting to follow this 
development of mediation in Thailand during this verging period.  In the mean time, arbitration 
situation in Thailand, perhaps, run into the stage of transforming to the upper level.  Arbitration 
Institute of Thailand (AIT) has developed its reputation to the point of success in some degree 
especially, inter alia, international business dispute.  However, arbitration within domestic 
dispute may need some specific mechanism providing efficient and acceptable process to 
concerned parties.  Meanwhile, the relevant institutes shall provide more effort to promote more 
arbitration mechanism available in their organizations.  Look at the success of arbitration on 
accident disputes of the Office of Arbitration, the Casualty Insurance Company Association.  
This is very good example toward other institutes trying to provide trust and acceptable 
mechanism of alternative dispute resolution in specific matters.  In conclusion, there is still more 
room, perhaps, big room to development of alternative dispute resolution in Thailand. 
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6. Appendix 
 
6.1 ARBITRATION ACT B.E. 2530 (1987) 
 
 
 

ARBITRATION ACT 
B.E. 2530 (1987) 

 
BHUMIBOL ADULYADEJ, REX., 

 
Given on the 19th day of July B.E.2530 (1987); 

Being the 42nd Year of the Present Reign. 
 
 
  His Majesty King Bhumibol Adulyadej is graciously pleased to proclaim that: 
 
  Whereas it is deemed expedient to enact the law governing out-of-court 
arbitration. 
 
  Be it, therefore, enacted by the King, by and with the advice and consent of the 
House of Parliament as follows: 
 
  Section 1. This Act shall be called the "Arbitration Act B.E. 2530". 
    
  Section 2. This Act shall come into force as from the day following the date of 
its publication in the Government Gazette.� 
 
  Section 3. Whenever a reference is made by any law to the provisions of the 
Civil Procedure Code relating to out-of-court arbitration, such reference shall be deemed to 
have been made to this Act. 
 
  Section 4. The Minister of Justice shall take charge and control of the execution 
of this Act. 
 

 
Chapter 1 

 
Arbitration Agreement 

 
  Section 5. Arbitration agreement means an agreement or an arbitration clause in 
a contract whereby the parties agree to submit present or future civil disputes to arbitration, 
irrespective of whether there being the designation of an arbitrator. 
 

                                                 
� Published in the Government Gazette, Volume 104, Part 156, dated 12th August B.E.2530 
(1987). 
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  Section 6. An arbitration agreement shall be binding upon the parties only when 
there is evidence thereof in writing, or there appears an agreement in an exchange of letters, 
telegrams, telexes, or other documents of the similar nature. 
 
  Section 7. The validity of an arbitration agreement and the appointment of 
arbitrator shall not be affected even it appears thereafter that any party thereto is dead, against 
whose property a final receiving order has been made, has been adjudged incompetent or 
quasi-incompetent. 
 
  Section 8. When there is a transfer of any claim or liability, the existing 
arbitration agreement concerning such claim or liability shall accordingly be vested in the 
transferee. 
 
  Section 9. An arbitration agreement may stipulate that a dispute be submitted to 
arbitration within a period which is shorter than the period of prescription under the law. 
However, the violation of such stipulation shall only result in the forfeiture of the right to 
arbitration. It shall not preclude the right of the party concerned to bring an action in court. 
 
  When there is an extraordinary circumstance, the party concerned may file an 
application requesting a competent court to extend the period of time under paragraph one. 
Such application shall be filed before the expiration of the said period of time, except in case 
of force majeure. 
 
  Section 10. In case where any party commences any legal proceedings in court 
against any other party to the arbitration agreement in respect of any dispute agreed to be 
referred to arbitration, the party against whom the legal proceedings are commenced may file 
with the court a petition prior to the date of taking of evidence, or prior to the passing of the 
judgement in case where there is no taking of evidence, for an order to stay the legal 
proceedings, so that the parties may first proceed with the arbitration proceedings. Upon the 
court having completed the enquiry and it appears that there is nothing that causes the 
arbitration agreement to be null and void, inoperative or unenforceable by any other reasons 
or incapable of being performed, the court shall make an order staying the proceedings. 
 

 
Chapter 2 

 
Arbitrator and Umpire 

 
  Section 11. There may be one or several arbitrators. In case where there are 
several arbitrators, each party shall appoint an equal number. 
 
  In case where the arbitration agreement does not specify the number of arbitrator, 
the parties shall each appoint one arbitrator, and the said arbitrators shall jointly appoint a 
third person as additional arbitrator. 
 
  Section 12. Unless otherwise specified in the arbitration agreement, the 
appointment of arbitrator shall be carried out within a reasonable time with the consent of the 
person to be appointed. The appointment shall be made in writing, dated and signed by the 
person appointing the arbitrator. 
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  Section 13. In case where the person who is to appoint an arbitrator fails to do so 
within the time stipulated in the arbitration agreement, or within a reasonable time under 
Section 12, or there is a circumstance indicating that the said person is not willing to appoint 
an arbitrator, any party may then file a petition with a competent court for an order appointing 
an arbitrator. 
 
  Section 14. No arbitrator who has been duly appointed may have his 
appointment revoked except with the consent of all the parties. 
 
  A duly appointed arbitrator may be challenged in a competent court. An arbitrator 
appointed by the court or by a third person may be challenged by any party. An arbitrator 
appointed by one of the parties may be challenged by the other party. No party shall challenge 
the arbitrator whom he has appointed or whom he has jointly appointed, except where the said 
party did not know of or could not have known of the grounds for challenge at the time of 
appointment. 
 
  The grounds for challenge under paragraph two shall be the same as for 
challenging a judge under the Civil Procedure Code or other grounds which are of such 
serious nature as may prejudice the impartiality of the hearing or the rendering of an award. 
 
  In case where an arbitrator is challenged under paragraph two, the provisions 
governing the challenge of a judge under the Civil Procedure Code shall apply mutatis 
mutandis. If the challenge is sustained, a new arbitrator shall be appointed to replace the 
challenged arbitrator by the same method of appointment as that of the challenged arbitrator. 
 
  Section 15. In case where the arbitration agreement stipulates that there shall be 
one or more arbitrators, or that a third person shall appoint an arbitrator, and the said person 
refuses to accept the appointment, or is dead, against whose property a final receiving order 
has been made, has been adjudged incompetent or quasi-incompetent prior to the acceptance 
of the appointment or prior to the appointment, as the case may be, it shall be deemed as if 
there were no designations of arbitrator or of the person to appoint such arbitrator. 
 
  If an arbitrator who has accepted the appointment dies, against whose property a 
final receiving order has been made, has been adjudged incompetent or quasi-incompetent, a 
new arbitrator shall be appointed in lieu thereof, by the same method of appointment as that of 
the said arbitrator. 
 
  In case where an arbitrator who has accepted the appointment is unable, 
unwilling or ignores to perform his duties within a reasonable time, any party may file with a 
competent court a petition for an order appointing a new arbitrator in lieu of the said arbitrator. 
 

  Section 16. An arbitral award shall be rendered by a majority of votes. If it is not 
possible to obtain a majority, the arbitrators shall jointly appoint an umpire. In case where the 
arbitrators fail to appoint an umpire, any arbitrator or any party may petition a competent 
court for an order appointing an umpire, in which case Section 14 and Section 15 shall be 
applied mutatis mutandis. 
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Chapter 3 
 

Arbitration Proceedings 
 

  Section 17. Before rendering an award, the arbitrator shall hear the case 
presented by the parties and have the power to make an enquiry into the dispute submitted as 
he deems appropriate. 
 
  Unless otherwise provided by the arbitration agreement or law, an arbitrator shall 
have the power to conduct any procedure as he deems appropriate taking the principle of 
natural justice as prime consideration. 
 
  Section 18. Where resort to the power of the court is required in regard to the 
summons of a witness, the administration of oath, the order for submission of any document 
or material, the application of provisional measures for the protection of interests of the party 
during arbitration proceedings, or the giving of a preliminary decision on any question of law, 
an arbitrator may file a petition requesting a competent court to conduct the said proceedings. 
If the court is of the opinion that such proceedings could have been carried out by the court if 
a legal action were brought, it shall proceed in compliance with the petition, provided that the 
provisions of the Civil Procedure Code in the part relating to such proceedings shall apply 
mutatis mutandis. 
 
  Section 19. In the arbitration proceedings, a party may act on his own behalf or 
authorize a person or persons or appoint one or more attorneys to act on his behalf. 

 
 

Chapter 4 
 

Award and Enforcement of Award 
 
  Section 20. An award shall be made in writing, signed by the arbitrator or the 
umpire, as the case may be, and shall clearly state the reasons for all decisions. However, it 
shall not prescribe or decide on any matters falling beyond the scope of the arbitration 
agreement or the relief sought by the party, except in fixing the fees, expenses or 
remunerations of the arbitrator or umpire under Section 27, or in case where the award is 
rendered in accordance with the agreement or the compromise between the parties. 
 
  Section 21. Except where the parties have agreed otherwise, an award shall be 
rendered within one hundred and eighty days from the day on which the last arbitrator or 
umpire was appointed. 
 
  The parties may agree to extend the period of one hundred and eighty days or the 
period otherwise agreed upon under paragraph one. If an agreement cannot be reached, either 
party, an arbitrator or umpire may file a petition with a competent court and the court shall 
have the power to order the extension of the said period as it deems appropriate. 
 
  No party may challenge the execution of an arbitral award on the grounds that the 
arbitrator or the umpire has failed to render the award within the time prescribed under 
paragraph one or paragraph two unless he has protested such failure in writing to the arbitrator 
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or the umpire within fifteen days from he expiration of the period under paragraph one or 
paragraph two and prior to the submission of a copy of the award to the said party. 
 
  Copies of the award so rendered shall be sent to all the parties concerned by the 
arbitrator or the umpire. 
 
  Section 22. Subject to Section 23 and the arbitration agreement, the arbitral 
award shall be final and binding on the parties when a copy thereof has been sent to the 
parties under Section 21 paragraph four. 
 
  When an arbitral award contains an insignificant error or mistake, if the arbitrator 
or umpire thinks fit or upon the application of any party concerned, the arbitrator or umpire 
may correct such error or mistake. 
 
  Section 23. In case where a party refuses to comply, the arbitral award may not 
be enforced unless the other party files a request with a competent court for a judgement 
confirming the award. The request shall be filed within one year from the date of sending the 
copy of the award to the parties under Section 21 paragraph four. 
 
  Upon receipt of the request under paragraph one, the court shall hold an enquiry 
and give judgement without delay, provided that the party against whom the award is 
rendered had an opportunity to challenge the request. 
 
  Section 24. In case where the court is of the opinion that an award is contrary to 
the law governing the dispute, is the result of any unjustified act or procedure or is outside the 
scope of the binding arbitration agreement or relief sought by the party, the court may deny 
the enforcement of the award. 
 
  In case where an award contains an insignificant error and may be corrected, such 
as erroneous calculation or erroneous reference to any person or property, the court may 
correct the error and give judgement for the enforcement of the corrected award. 
 
  Section 25. Unless otherwise provided in the arbitration agreement, a competent 
court under this Act is the court having jurisdiction over the place where the arbitration 
proceedings take place, having jurisdiction over the domicile of a party or the court which has 
jurisdiction over the dispute submitted for arbitration. 
 
  Section 26. No appeal shall lie against the order or judgement of the court 
unless : 
 
  (1) There is an allegation that the arbitrator or umpire did not act in good faith or 
that fraud was committed by any party;  
   
  (2) The order or judgement is contrary to the provisions of law governing public 
order ; 
 
  (3) The order or judgement is not in accordance with the arbitral award ; 
 
  (4) The judge who held the enquiry of the case has given a dissenting opinion or 
has certified that there are reasonable grounds for appeal; or 
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  (5) It is an order concerning the provisional measures for the protection of 
interests of the party pending arbitration proceedings under Section 18. 
 
 

Chapter 5 
 

Fees Expenses and Remunerations 
 
  Section 27. Unless otherwise agreed in the arbitration agreement, the fees and 
expenses incidental to arbitration proceedings and the remunerations for arbitrator or umpire, 
excluding attorney's fees and expenses, shall be in accordance with that stipulated in the 
award of the arbitrator or umpire, as the case may be. However regardless of what has been 
agreed in the arbitration agreement or stipulated in the arbitral award, the said fees, expenses 
or remunerations may be reviewed and adjusted by a competent court, should it deem 
appropriate, basing upon the principle of reasonableness. 
 
  In case where the said fees, expenses or remunerations have not been fixed in the 
award, any party, the arbitrator or umpire may petition a competent court for a ruling on the 
arbitration fees, expenses and remunerations for the arbitrator or umpire. 
 

 
Chapter 6 

 
Recognition and Enforcement of Foreign Arbitral Award 

 
  Section 28. Foreign arbitration means an arbitration conducted wholly or mainly 
outside the Kingdom of Thailand and any party thereto is not of Thai national. 
 
  Section 29. A foreign arbitral award shall be recognised and enforced in the 
Kingdom of Thailand only if it is covered by the treaty, convention or international agreement 
to which Thailand is a party, and it shall have effect only as far as Thailand accedes to be 
bound. 
 
  A foreign arbitral award which is covered by a treaty, convention or international 
agreement to which Thailand becomes a party after the date of entry into force of this Act 
may be recognised and enforced in the Kingdom of Thailand under this Act, subject to the 
conditions prescribed by the Royal Decree. 
 
  Section 30. A party seeking to execute a foreign arbitral award under Section 29 
may file a request with a competent court within a period of one year from the date of the 
sending of a copy of the award to the parties under Section 21 paragraph four. 
 
  The provisions of Section 23 paragraph two shall apply mutatis mutandis to the 
court proceedings. 
 
  Section 31. An applicant for a judgement on foreign arbitral award shall produce 
the following documents : 
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  (1) Original copy of the award or a certified copy thereof ; 
 
  (2) Original copy of the arbitration agreement or a certified copy thereof ; 
 
  (3) Translation in Thai of the award and arbitration agreement which must be 
certified by a sworn translator, an officer of the Ministry of Foreign Affairs, a diplomatic 
delegate or a Thai consul. 
 
   Section 32. An application for the execution of a foreign arbitral award under the 
auspices of the Convention for the Execution of Foreign Arbitral Awards, signed at Geneva, 
26 September 1927, shall be sanctioned by the court if the party applying for the execution 
can prove that the award fulfills all the following conditions : 
 
  (1) The award has been made in a territory of one of the High Contracting Parties 
to which the Convention for the Execution of Foreign Arbitral Awards, signed at Geneva, 26 
September 1927 applies, and between persons who are subject to the jurisdiction of one of the 
High Contracting Parties; 
 
  (2) The award has been made by virtue of an arbitration agreement sanctioned by 
the Protocol on Arbitration Clauses, signed at Geneva, 24 September 1923 ; 
 
  (3) The award has been made in pursuance of an arbitration agreement which is 
valid under the law applicable thereto ; 
 
  (4) The award has been made by the Arbitral Tribunal provided for in the 
arbitration agreement or constituted in the manner agreed upon by the parties ; 
 
  (5) The award has been made in conformity with the law governing the 
arbitration procedure ; 
 
  (6) The subject matter of the award is capable of settlement by arbitration under 
Thai law ; 
 
  (7) The award is binding and final in the country in which it has been made ; 
 
  (8) The recognition or enforcement of the award is not contrary to Thai law or 
public policy or good morals. 
 
  Section 33. The court may refuse recognition and enforcement of the award 
under section 32 if it appears to the court that : 
 
  (1) The award has been annulled in the country in which it was made ; 
 
  (2) The party against whom it is sought to use the award was not given notice of 
the arbitration proceedings in sufficient time to enable him to present his case; or that, being 
under a legal incapacity, he was not properly represented; or 
 
  (3) The award does not deal with all the differences submitted to arbitration by 
the parties or contains decisions on matters beyond the scope of the arbitration agreement. 
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  Section 34. An application for the execution of a foreign arbitral award under the 
auspices of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 
done at New York, 10 June 1958, may be denied by the court, if the party against whom the 
execution of the award is sought can prove that : 
 
  (1) Any party to the arbitration agreement was, under the law applicable to him, 
under some incapacity ; 
 
  (2) The arbitration agreement is not valid under the law to which the parties have 
subjected it or, failing any indication thereon, under the law of the country where the award 
was made ; 
 
  (3) The party against whom the award is invoked was not given proper notice of 
the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to 
present his case ;  
 
  (4) The award contains decisions on matters beyond the scope of the submission 
to arbitration, provided that, if the decisions on matters submitted to arbitration can be 
separated from those not so submitted, that part of the award which contains decisions on 
matters submitted to arbitration may be recognised and enforced ; 
 
  (5) The composition of the arbitral authority or the arbitral procedure was not in 
accordance with the agreement of the parties, or, failing such agreement, was not in 
accordance with the law of the country where the arbitration took place; or 
 
  (6) The award has not yet become binding on the parties, or has been set aside or 
suspended by a competent authority of the country in which, or under the law of which, that 
award was made. If merely an application for the setting aside or suspension of the award has 
been made to a competent authority, the court where the enforcement of the award is sought 
may, if it deems appropriate, adjourn the decision on the enforcement of the award and may 
also, on the application of the party claiming enforcement of the award, order the other party 
to give suitable security. 
 
  Section 35. The court may refuse recognition and enforcement of the award 
under Section 34 if it appears before the court that the subject matter of the dispute is not 
capable of settlement by arbitration under Thai law, or that the recognition or enforcement of 
the award would be contrary to the public policy or good morals or the principle of 
international reciprocity. 
 
 

Transitional Provisions 
 
  Section 36. The provisions of this Act shall not prejudice the validity of the 
arbitration agreements and arbitration proceedings which have been carried out prior to the 
date of entry into force of this Act. 
 
 
COUNTERSIGNED : 
GENERAL PREM TINSULANONDA 
PRIME MINISTER 
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6.2 Arbitration Rules Arbitration Institute, Ministry of Justice 
 
 
 

ARBITRATION RULES� 
THE ARBITRATION INSTITUTE , MINISTRY OF JUSTICE 

 
 
  Whereas, the Ministry of Justice has established an arbitration institute under the 
Office of the Judicial Affairs to promote and develop conciliation and arbitration as 
alternative dispute resolution parallel to judicial proceedings conducted by the Courts ; it is, 
therefore, necessary to issue Arbitration Rules for the Arbitration Institute, Ministry of Justice 
as follows: 
 
 

ARBITRATION RULES 
ARBITRATION INSTITUTE, MINISTRY OF JUSTICE 

 
SECTION  I  DEFINITIONS 

 
 
  RULE 1. In these Rules : 
 
  (1) "Office" means the Arbitration Office, Ministry of Justice ; 
 
  (2) "Institute" means the Arbitration Institute of the Arbitration Office ; 
 
  (3) "Commission" means the Arbitration Commission of the Arbitration Office 
which is appointed by the cabinet ; 
 
  (4) "Director" means the Director of the Arbitration Office ; 
 
  (5) "Conciliator" means the conciliator registered with the Office by the advice 
and consent of the Commission. It shall include ad hoc conciliator who is appointed by the 
parties and whose name does not appear in the list of the Office ; 
 
  (6) "Arbitrator" means the arbitrator registered with the Office by the advice and 
consent of the Commission. It shall include ad hoc arbitrator who is appointed by the parties 
and whose name does not appear in the list of the Office; 
 
  (7) "Conciliation Rules" means the Conciliation Rules of the Institute ; 
 
  (8) "Arbitration Rules" means the Arbitration Rules of the Institute. 
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SECTION  II ARBITRATION PROCESS 
 

MODEL ARBITRATION CLAUSE 
 
 
  RULE 2. The parties to a dispute may stipulate the following arbitration clause 
in the contract so that the Institute may conduct the arbitration of the dispute arising and apply 
the Arbitration rules of the Institute to the dispute : 
   
  "Any dispute, controversy or claim arising out of or relating to this contract, or 
the breach, termination or invalidity thereof, shall be settled by arbitration in accordance 
with the Arbitration Rules of the Arbitration Institute, Ministry of Justice applicable at the 
time of submission of the dispute to arbitration and the conduct of the arbitration thereof 
shall be under the auspices of the Arbitration Institute." 
 
 

MEETING OF THE PARTIES 
 
 
  RULE 3. (1) Before submission of the dispute to arbitration, the Director shall 
convene the parties to bring about a settlement. If the Director deems appropriate and the 
parties agree, one or more conciliator shall be appointed. 
 
  (2) The person who is appointed conciliator in any dispute may not be arbitrator 
in the same dispute. 
 
  (3) The Conciliation Rules shall apply to the conciliation process. 
 

 
APPLICATION OF THE RULES 

 
 
  RULE 4. (1) Except where the parties agree otherwise in writing with the 
consent of the Director, the Arbitration Rules shall apply to arbitration organized by the 
Arbitration Institute. 
 
       (2) Matters fallen outside the scope of the Arbitration Rules shall be dealt with by 
agreement between the parties or by the discretion of the arbitrator or by the resolution of the 
Arbitration Commission respectively. 
   
  RULE 5. (1) For the purposes of these Rules,  the service of pleadings, notices 
or other documents shall be valid when they are received by the other party, its representative 
or attorney, or they are delivered at the domicile or place of business of the addressee ; in case 
where the domicile or place of business cannot be found, the same may be delivered at his 
last-known residence or place of business. 
  (2) For the purposes of calculating a period of time under these Rules, such 
period shall begin to run on the day following the day when a pleading, notice or other 
communication is received. If the last day of such period is an official holiday, the period is 
extended until the first business day which follows. Official holidays occurring during the 
running of the period of time are included in calculating the period. 
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PLEADINGS AND THE SERVICE OF PLEADINGS 
 

 
  RULE 6. The party initiating recourse to arbitration may submit a statement of 
claim in the form provided by the Institute to the Director. The statement shall consist of the 
following particulars: 
 
  (1) A request to settle the dispute by arbitration; 
 
  (2) Name and addresses of the parties; 
 
  (3) Applicable arbitration clause or arbitration agreement; 
 
  (4) The contract or legal relationship which gives rise to the dispute; 
 
  (5) The facts which form the basis of the claim and the amount claimed ; 
 
  (6) The relief or remedy sought ; 
 
  (7) The number of arbitrators, if the parties have not previously agreed upon. 
 
  RULE 7.  When a statement of claim is filed with the Institute and the Director 
is satisfied that the statement conforms with the requirements set forth, the Institute shall, 
without delay, serve the other party with the statement at his domicile or place of the business 
by return post or by any other means as it deems appropriate. 
 
  RULE 8. When the other party has been served with the statement of claim, he 
may file a defence or a counter-claim in writing with the Director within 15 days from the day 
on which the statement of claim is served on him. 
 
  RULE 9. The parties may appoint are presentative or any other person to assist 
them in the arbitration process. The parties shall notify in writing the name and address of 
such person to the Director. 
 
 

APPOINTMENT OF ARBITRATORS 
 
 
  RULE 10. Unless otherwise agreed upon, there shall be one or three arbitrators. 
 
  RULE 11. If a sole arbitrator is to be appointed, the following procedure shall 
apply: 
 
  (1) The Institute shall dispatch, without delay, an identical list containing at least 
three names from the list of arbitrators to the parties; 
    
  (2) Within 15 days from the date of the receipt of this list, each party may return 
the list to the Institute after having deleted the name or names to which he objects and 
numbered the remaining names on the list in order of his preference; 
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  (3) After the expiration of the above period of time the Director shall appoint the 
sole arbitrator from among the names approved on the lists returned to him and in accordance 
with the order of preference indicated by the parties; 
 
  (4) If any party fails to perform his duty under (2), the Director may exercise his 
discretion in appointing the sole arbitrator. In making the appointment, the Director shall have 
regard to the independence and impartiality of the arbitrator; 
 
  (5) The parties may, by consensus, appoint a person not registered with the 
Institute to be the sole arbitrator. 
 
  RULE 12. If three arbitrators are to be appointed, the following procedure shall 
apply: 
 
  (1) Each party shall appoint one arbitrator. The two arbitrators thus appointed 
shall choose the third arbitrator who will act as the presiding arbitrator of the tribunal ; 
    
  (2) Rule 11 shall apply to the appointment of the presiding arbitrator mutatis 
mutandis ; 
    
  (3) The presiding arbitrator and arbitrators shall have equal vote ; 
    
  (4)  The arbitral award shall be rendered on the majority basis. 
 
  RULE 13.  (1) The appointment of arbitrator shall be made in writing, signed by 
the party who appoints him, indicating the address, nationality, occupation and other 
qualifications of the arbitrator. 
 
  (2) The arbitrator must consent to the appointment. 
 
  (3) The Director shall notify the names and addresses of the arbitrators to all 
parties concerned without delay. 
 
 

CHALLENGE OF ARBITRATORS 
 
 
  RULE 14. Upon appointment, the arbitrator shall disclose to the Director any 
circumstances likely to give rise to justifiable doubts as to his impartiality and independence. 
 
  RULE 15. (1) A party may challenge the arbitrator appointed by another party if 
circumstances exist that give rise to justifiable doubts as to the impartiality and independence 
of the arbitrator. 
    
  (2) The challenge shall be made in writing notifying the grounds for challenge 
and submit to the Director within 15 days from the date of the notification of the name and 
particulars of the arbitrator. 
    
  RULE 16.  (1) If the other party agrees with the grounds for challenge of 
arbitrator submitted by one party or the arbitrator withdraws after the challenge ; the 
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procedure provided in Rules 11 and 12 shall apply  for the appointment of the substitute 
arbitrator, even if during the process of appointing the challenged arbitrator a party had failed 
to exercise his right to appoint or to participate in the appointment. 
    
  (2) The facts that the other party agrees with the grounds for challenge of 
arbitrator or that the arbitrator withdraws from the appointment shall not be construed to 
indicate the validity of the grounds for challenge. 
 
  RULE 17. In case where the other party does not agree with the grounds for 
challenge and the arbitrator does not withdraw from the appointment, the Director shall 
submit the matter with advice to the Commission without delay. If the Commission satisfies 
that the grounds for challenge can be substantiated and orders a replacement of arbitrator, 
Rule 16(1) shall apply mutatis mutandis. 
 
  RULE 18. In the event of the resignation, death, being placed under a final 
receiving order or being unable to perform a duty for any other reasons of an arbitrator during 
the course of the arbitral proceedings; a new arbitrator shall be appointed to replace him in the 
same manner as the replaced arbitrator was appointed. 
 
  RULE 19. In case where the new arbitrator under Rule 16, Rule 17 and Rule 18 
is a sole arbitrator or is the presiding arbitrator of the tribunal, the arbitral proceedings will 
commence anew. If the new arbitrator is not a sole arbitrator, the arbitral tribunal shall decide 
whether to commence the proceedings anew. 
 
 

ARBITRAL PROCEEDINGS 
 
 
  RULE 20. The parties may agree upon the language or languages to be used in 
the arbitral proceedings. 
 
  RULE 21. Subject to these Rules and the agreement between the parties, the 
arbitral tribunal may conduct the arbitration in such manner as it considers appropriate, 
provided that the parties are treated with equality and that at any stage of the proceedings each 
party is given a full opportunity of presenting his case. 
  
  RULE 22. Unless otherwise agreed upon, the hearings of evidence shall be in 
the following manner: 
    
  (1) The parties shall submit all the documents in support of their claim or defence 
to the arbitral tribunal on the first day of the hearings. In case where the arbitral tribunal 
deems appropriate, the tribunal may order the parties to submit to it all the relevant documents. 
    
  (2) The taking of evidence shall be conducted by the arbitral tribunal. The 
tribunal shall note down the testimony of the witnesses in the memorandum and read it to the 
witnesses, the witnesses will then sign the memorandum. The memorandum thus signed shall 
be kept in the dossier of the case. 
 
  (3) The arbitral tribunal may assign an officer designated by the Institute to 
record the testimony in the memorandum. 
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  (4) The hearings shall be held in camera. 
 
  RULE 23. Each party shall have the burden of proving the facts relied upon to 
support his claim or defence. 
 
  RULE 24. The arbitral tribunal may appoint one or more experts to report to it 
in writing. In such case, the parties shall disclose the facts demanded to the expert. 
    
  The Institute shall communicate the report to the parties. If requested, the office 
shall send a copy of the report to the parties. 
    
  The parties may file a request to question the expert witness. If the request is 
granted the rules of the hearings of evidence under Rule 22 shall apply mutatis mutandis. 
 
  RULE 25. The arbitral tribunal may inquire the parties if they have any further 
proof to offer or witnesses to be heard and submissions to make and, if there are none, it may 
declare the hearings closed. 
 
 

SECTION  III    THE AWARD 
 
 
  RULE 26. Unless otherwise agreed upon, the award shall be made within 180 
days from the day on which the last arbitrator was appointed. 
 
  RULE 27. The award shall be made by a majority of the arbitrators. The award 
must not exceed the scope of the arbitration agreement or the relief sought except in the 
matters concerning costs, expenses in the arbitral proceedings, the arbitrator's fee or that the 
award is made in accordance with an agreement or a compromise between the parties. 
 
  RULE 28. The arbitral tribunal shall decide in accordance with legal principle 
and the rule of justice. 
    
  In the interpretation of contract, the tribunal shall take into account its 
enforceability and the usages of trade applicable to the transaction. 
     
  RULE 29. The award shall be made in writing and signed by the arbitrators. It 
shall contain the date on which and the place where the award was made.  In case where an 
arbitrator fails to sign his name in the award, the tribunal or the Director shall state the reason 
for such absence. 
 
  The award shall state clearly the reasons upon which it is based. 
 
  The arbitrator, Director, Institute and the Office shall not disclose the award to 
the public, unless with the consent of the parties. 
  
  When the award is made, the Institute shall without delay, deliver a copy of the 
award to the parties concerned. The award shall be final and binding upon the parties from the 
day on which it reaches the party. 
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  RULE 30. Within 30 days from the day on which a copy of the award reaches 
the party, if any reasonable doubt arises concerning the contents of the award, a party may 
request the arbitral tribunal to interpret such contents. The interpretation shall constitute a part 
of the award and shall be adhered to in the same manner as the award. 
 
  RULE 31. When an award contains an insignificant error or mistake and if the 
arbitral tribunal itself deems appropriate or upon the application by either party, the arbitral 
tribunal may correct such error or mistake. 
 
  RULE 32. Within 30 days from the day on which a copy of the award reaches 
the party, either party may request the arbitral tribunal to make an additional award as to any 
material issue which in the opinion of that party, was not covered in the original award. 
 
  If the arbitral tribunal considers the request for an additional award to be justified, 
it shall complete its additional award within 30 days from the day on which the request has 
been filed. 
 
  If the arbitral tribunal is of the opinion that the additional award cannot be made 
without any further hearings or evidence, it may request further hearings or evidence from the 
parties.  In such case, the arbitral tribunal shall complete its additional award within 60 days 
from the days on which the request has been filed. 
 
  RULE 33. The arbitral tribunal shall deliver the dossier as well as the 
documents submitted in the case to the Institute within 40 days from the day on which the 
award is made.  In case where there is an interpretation, correction of insignificant error or 
mistake, or additional award, the arbitral tribunal shall submit the dossier as well as the 
documents to the Institute when the same is made. 
 
 

SECTION  IV  COSTS EXPENSES AND FEES 
 
 
  RULE 34. Unless otherwise stated in the arbitration agreement, costs and 
expenses in the arbitral process as well as fees of the arbitrators but not including fees and 
expenses of legal representation, shall be fixed by the arbitral tribunal in its award. 
 
  RULE 35. Before commencing any arbitral proceedings, if the Director deems 
appropriate, he may request the party concerned to deposit any expenses incurred.  In special 
circumstances, the Director may request the security of costs and fees from the parties. 
 
  In case where the parties fail to pay the required expenses, costs or fees within 
the period specified by the Director, the Director shall report the same to the arbitral tribunal 
to consider the suspension or termination of the arbitral proceedings. 
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6.3 Conciliation Rules Arbitration Institute, Ministry of Justice  
 
 
 

CONCILIATION RULES�  
THE ARBITRATION INSTITUTE, MINISTRY OF JUSTICE     

 
 

  Whereas, the Ministry of Justice has established an arbitration 
institute under the Office of the Judicial Affairs to promote and develop conciliation 
and arbitration as alternative dispute resolution parallel to judicial proceedings 
conducted by the Courts ; it is, therefore, necessary to issue Conciliation Rules for the 
Arbitration Institute, Ministry of Justice as follows :  

 
 

CONCILIATION RULES 
ARBITRATION INSTITUTE, MINISTRY OF JUSTICE 

 
 

SECTION I DEFINITIONS 
 
 
  RULE  1. In these Rules :  
 
  (1) "Office" means the  Arbitration Office, Ministry of Justice ;  
 
  (2) "Institute" means the Arbitration  Institute of the Arbitration Office ;  
 
  (3) "Commission" means  the Arbitration Commission of the Arbitration Office 
which is appointed by the cabinet ;  
 
  (4) "Director" means  the Director of the Arbitration Office ;  
 
  (5) "Conciliator"  means the  conciliator registered with the Office by the advice 
and consent of the Commission.  It shall include ad  hoc conciliator who is appointed by the 
parties and whose name does not appear in the list of the Office ;  
           
  (6) "Arbitrator"  means the arbitrator  registered  with the Office by the advice 
and consent of the Commission.  It shall include ad  hoc arbitrator who is appointed by the 
parties and whose name does not appear in the list of the Office ;  
           
  (7) "Conciliation Rules" means the Conciliation Rules of the Institute ;  
           
  (8) "Arbitration Rules"  means  the Arbitration Rules of the Institute.  
 
 
 
 
                                                 
� Published in the Government Gazette, Volume 107, Part 54, dated 3 rd April 1990 
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SECTION II    CONCILIATION PROCESS 
 

MEETING OF THE PARTIES 
 
 
  RULE 2. (1) Before submission of the dispute to conciliator, the Director shall 
convene the parties to bring about a settlement.  If the Director deems appropriate and the 
parties agree, one or more conciliator shall be appointed.  
 
  (2) The person who is appointed conciliator in any dispute may not be arbitrator 
in the same dispute. 
 
 

APPLICATION OF THE RULES 
 
 
  RULE  3. (1) The Conciliation Rules shall apply to conciliation of disputes 
arising out of or relating to contractual or other legal relationship where the parties seeking an 
amicable settlement of their dispute have agreed to place it under the organization of the 
Institute. 
 
  (2) The parties  may agree, in writing, to exclude or vary any of the Conciliation 
Rules at any time. Such exclusion or  variation shall not  affect  the  validity  of  the   acts  
accomplished.  
           
  (3) Where any  of the Conciliation  Rules is in conflict with a provision of law 
relating to public order or good morals, that provision prevails.  
  
  RULE 4. The parties agree to  refrain from  exercising their right of bringing 
the dispute for resolution in court or by arbitration pending the conciliation process.  
  
 

CONCILIATION PROCEEDINGS 
 
 
  RULE  5. (1) A party may send  a  written  invitation to the other party for 
conciliation of their dispute under the Conciliation Rules. 
 
  (2) Conciliation proceedings commence when the other party accepts, in writing, 
the invitation to conciliate.  
 
  (3) If the party initiating conciliation  does not receive a reply within 30  days  
from  the  date on which the other party receives the invitation, or  within  such  other period  
of  time as  specified in the invitation,  he  may  elect to   treat  this as a   rejection of the 
invitation to conciliate.  If he so  elects,  he  shall inform the other  party  accordingly.  
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NUMBER OF CONCILIATORS 
 
  RULE 6. There shall be one  conciliator  unless the  parties agree that there 
shall be more than one conciliator.  In the latter case, the conciliators shall act jointly. 
 

APPOINTMENT OF CONCILIATORS 
 
 
  RULE 7. The parties may appoint  the  conciliator or entrust the appointment 
to the Director or seek assistance  and recommendation from the Director as to the 
appointment.  
  
  RULE 8. (1) After the  appointment  of conciliator ,  each party shall submit a  
written statement describing the general nature of the dispute and the points at issue to him.  
Each party shall also send a copy of his statement to the other party.  
 
  (2) Pending the conciliation  process,   the conciliator may, if he deems 
appropriate, request further facts from the parties.  
 

ROLE OF CONCILIATOR 
 
 
  RULE 9. (1) The conciliator  shall  assist  the parties in an independent and 
impartial manner in their attempt to reach an amicable settlement of their dispute.  
 
  (2) The conciliator shall be  guided by principles of fairness and justice, giving 
consideration to, inter  alia, the rights and obligations of the parties, the usages of the trade 
concerned and the circumstances surrounding the dispute,   including any previous business 
practices between the parties.  
 
  (3) If the conciliator deems appropriate, upon the request of either party, the 
conciliator may hear oral statements, taken into consideration of the principle for a speedy 
settlement of the dispute.  
 
  (4) The conciliator may, at  any  stage of the conciliation proceedings, make 
proposals for a settlement of the dispute. Such proposals need  not be in writing and need not 
be accompanied by a statement of the reasons therefor.  
  
  RULE 10. The Director of the  Office shall  arrange the place for the 
conciliation proceedings, facilitate and supervise the conduct of the proceedings with regard 
to the principles of speediness and fairness.  

 
 

SETTLEMENT AGREEMENT  
 

  
  RULE 11. (1) When the parties  have  reached  an agreement as to the dispute, 
the conciliator shall draw up the settlement agreement accordingly.  The parties shall then 
sign the settlement agreement. 
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  (2) The settlement  agreement under (1) may,  if requested by the parties, include 
an arbitration clause that any dispute arising out of or relating to the settlement agreement 
shall be submitted to arbitration.  
 
 

CONFIDENTIALITY 
 
  RULE 12. The Office and the conciliator shall keep confidential  all matters 
relating to the conciliation proceedings. Confidentiality extends also to the settlement 
agreement, except where its disclosure is necessary for purposes of implementation and 
enforcement.  
 
 

TERMINATION OF CONCILIATION PROCEEDINGS  
 
  
  RULE 13. The conciliation proceedings are terminated :  
 
  (1) By the signing of the settlement agreement by the parties; or  
 
  (2) By a written declaration of the conciliator  to the effect that further efforts at 
conciliation are no longer justified; or  
 
  (3) By a written declaration of the parties to the effect that the conciliation 
proceedings are terminated; or  
 
  (4) By a written declaration of a party to the other party and the conciliator to the 
effect that the conciliation proceedings are terminated.  
 
 

COSTS 
 
  
  RULE 14. Upon termination of the conciliation proceedings, the Office shall fix 
the costs of the conciliation and give written  notice  thereof to the  parties.   The  term costs 
shall include :  
 
  (1) The fee of the conciliator ;  
 
  (2)The travel and other expenses of the conciliator ;  
 
  (3) The travel and other expenses of witnesses ;  
 
  (4) The administrative fee of the Office.  
 
 
  RULE 15. Unless otherwise specified by the settlement agreement, the costs are 
borne equally by the parties.  
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  RULE 16. (1) Before the conciliation proceedings, the Director may request 
each party to deposit an equal amount as an advance for the costs of the proceedings.  
 
  (2) During the course of the conciliation proceedings, the Director may request 
supplementary deposits from each party.  
 
  (3) If the required deposits under paragraphs  (1) and (2) of this Rule are not paid 
in full by both parties within 30 days from the day of notice,  the  Director   may suspend the 
proceedings.  
 
  (4) Upon termination of the conciliation  proceedings, the Office shall render an 
accounting to the parties of the deposits  received  and  return  any  unexpended  balance  to 
the parties.  
 
 

RELATIONS BETWEEN CONCILIATOR AND THE PARTIES  
 
  RULE 17. The parties and the conciliator undertake that the conciliator will not 
act as an arbitrator or as a representative or counsel of a party in any arbitral or judicial 
proceedings in respect of a dispute that is the subject of the conciliation proceedings.  The 
parties also undertake that they will not present the conciliator as a witness in any such 
proceedings.  
 
  RULE 18. The parties undertake not to rely on or introduce as evidence in 
arbitral or judicial proceedings, whether or not such proceedings relate to the dispute that is 
the subject of  the conciliation proceedings :  
 
  (1) Views expressed  or suggestions made by the other party in the course of the 
conciliation proceedings ;  
 
  (2) Admissions made  by the other party in the course of the conciliation 
proceedings ;  
 
  (3) Proposals or views made by the conciliator ;  
 
  (4) The fact that the  other party had indicated his willingness to accept a 
proposal for settlement made by the conciliator.  
 

MODEL CONCILIATION CLAUSE  
 
  RULE 19. The parties may stipulate the following conciliation clause in the 
contract so that the  Institute may conduct the conciliation of the dispute arising and apply the  
Conciliation Rules of the Institute to the dispute :  
 
  "Where, in the event of a dispute arising out of or relating to this contract, the 
parties wish to seek an amicable settlement of that dispute by conciliation, the conciliation 
shall take place in accordance with the Conciliation Rules of the Arbitration Institute, 
Ministry of Justice applicable at the time of submission of the dispute to conciliation and the 
conduct of the conciliation thereof shall be under the auspices  of the Arbitration Institute."  
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6.4 The Court of Justice Regulations Pertaining to Mediation of Financial Dispute of 
2544 B.E. (2001) 

 
 
 
According to significant increasing of number on financial dispute cases in the Courts of Law, 
the court procedure has been impacting and the delay of all process is imminent.  Mediation is 
one way to resolve financial disputes with appropriate time and become one factor to assist 
business activities passing through this difficult time.  The Court of Justice, under 
consideration of this important factor, imposed the system of mediation to bring about dispute 
resolution in conjunction with reduction of the caseload in the courts. 
 
Empowering by Section 17 (1) of Court of Justice Administration Act of 2543 B.E. (2000), 
the Court of Justice Administrative Committee deems appropriate to impose the following 
rules: 
 
  Article 1. This regulation is called “the Court of Justice Regulation Pertaining 
to Mediation on Financial Dispute of 2544 B.E. (2001)” 
 
  Article 2. This Regulation shall come into force from the date of publication. 
 
  Article 3. In this Regulation, except otherwise interpreted, 
 
  “Mediation Center” means the Mediation Center of the Alternative Dispute 
Resolution, the Court of Justice. 
 
  “Director” means the Director of the Alternative Dispute Resolution, the Court of 
Justice. 
  “Dispute” means the civil dispute where can be settled by parties. 
 
  “Financial Dispute” means the dispute where the financial institute as the creditor 
claims the debtor(s) on any payment or on any other claim including payment. 
 
  “Disputant” means any party in the dispute who intends to settle the dispute by 
mediation or any party of the dispute under process of mediation.  For the benefit of 
mediation, the disputant also includes a person act legitimately as the representative of the 
party. 
 
  “Mediator” means a disinterested person who is appointed to act as a mediator to 
interpose between parties at variance for purpose of reconciling them according to this 
Regulations. 
 
  “Expert” means a person, being particularly knowledgeable in specialized field, 
is appointed to make comment or examine any fact or information due to his or her expertise 
in the benefit of mediation according to the Regulations. 
 
  “Expense” means remuneration, travelling cost and allowance of the mediator or 
expert. 
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  Article 4. The Secretary of the Court of Justice is empowered to impose 
announcement, rules, code of conduct or any regulation to implement any task according to 
this Regulation.  The Secretary can assign his duty to any person. 
 
  Article 5. The Director may require parties, when filing any document, to 
follow the written format enacted by him. 
 
 

Chapter 1 
Initiation of Mediation 

 
 
  Article 6. The Mediation Center will proceed mediation on financial dispute 
case pending in the trial of the court when the debtor submits a plan of debt restructuring or 
schedule of payment to the judge and the judge with consent of the parties informs the Center 
to proceed mediation. 
 
  Article 7. When informed according to Article 6, the Mediation Center shall 
provide the parties to sign an agreement to bring the case to mediation. 
  The parties are subject to accept and obligate to the process of mediation 
according to the agreement and this Regulation after signing. 
  If any party refuse to sign in the agreement, the process of mediation is 
terminated. 
 
  Article 8. In mediation of financial dispute, one mediator shall be responsible 
to the proceeding. 
  When the parties have signed the agreement according to Article 7, the Director 
shall appoint a mediator from the register of mediators. 
 
  Article 9. Parties can object the appointment of mediator.  In this case, the 
Director shall appoint a new mediator. 
  Parties have a right to object the mediator appointment only one time for each 
party,  However, this is not prohibit the party to object the mediator according to Article 31. 
 
  Article 10. The appointed mediator shall sign the agreement, accepting to act as 
Mediator and shall disclose any information on interest or relationship to any party (if any) to 
the Center according to Article 31. 
 

Chapter 2 
Mediation Process 

 
  Article 11. The party who is a natural person shall participate in the mediation 
meeting by him or herself.  He or she, however, may appoint a representative participating 
with him or her as well. 
  If the party is a juristic person, that party shall authorize a representative with 
power of decision-making to participate in the meeting.  The appointment must be done in 
writing and submitted to the mediator. 
 
  Article 12. Before starting mediation, the mediator may discuss with parties to 
set up the agenda or guideline of the mediation proceeding.  
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  Article 13. For the benefit of mediation, the mediator may require parties to 
submit any introduction of fact or information of dispute including offer to resolve the dispute.  
The mediator may provide any exchanging of those information and offers among parties. 
 Parties may request the mediator to arrange the mediation accordingly to paragraph one 
above.  In that case, the mediator may follow as request. 
 
  Article 14. The mediation may be participate by both parties and on the time and 
place according to the mediator’s arrangement. 
 
  Article 15. During mediation, the mediator, when deems necessity for the 
benefit of mediation, may allow only one side of the parties to be present in the meeting. 
  Paragraph one is applied to a representative, authorized person, advisor of the 
party or any other person whom the mediator may allow. 
 
  Article 16. The mediation must be proceeded under confidentiality.  No 
recording of any detail shall be allowed not even audio, video recording or transcript of 
mediation procedure except mutual consent of parties allowing that activity in all or in part. 
 
  Article 17.  During mediation, if the mediator consider that there is other 
person involving with the financial dispute and that person must be mediated as well, the 
mediator, with consent of the parties, may arrange the mediation including that person 
regardless that the dispute of that person is in what stage of trial. 
  In the case according to paragraph one, the mediator may inform the Center for 
the arrangement of that third person. 
 
  Article 18. The Director is empowered to appoint an expert according to request 
of the parties to examine any fact or information or to present any comment or suggestion and 
provide those in writing for the benefit of mediation. 
  An expert must be appointed from the expert register of the Center except 
otherwise agreed by the parties to appoint other expert but a letter of consent of that expert 
must be provided. 
 
  Article 19. When the mediator deems appropriate, the mediator may provide a 
draft of an agreement to settle the dispute.  If the process of drafting induces any expense 
bound by the parties, the mediator shall require consent of the parties and agreement liability 
to that expense before drafting. 
 
  Article 20. The timeframe of financial dispute mediation must not exceed than 
45 days from the date of the mediator appointment.  The Center, however, may extend the 
timeframe for 15 days with no more than 2 times.  The extension shall be granted when the 
Center considers the mediation is close to the point of settlement. 
 
  Article 21. The communication among disputants including all information or 
suggestion which is disclosed in the mediation can not be referred or identified in the 
proceeding of an arbitration or court except the parties otherwise agree. 
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Chapter 3 
Termination of Mediation 

 
  Article 22. The mediation shall come to an end when the parties reach the 
agreement and the Center shall have these following duties: 
  (1) In case the dispute is not filed in the court, the Center has duty to provide 
assistance to the agreement. 
  (2) In case the dispute is in the court trial, the Center shall report the settlement 
and the agreement to the judge for further arrangement. 

 
 
  Article 23. Besides Article 22, the mediation comes to an end as follows: 
  (1) Any party does not sign the agreement to bring the dispute to mediation. 
  (2) Any party withdraws from the mediation. 
  (3) Any party does not deposit security payment according to Article 39 in time. 
  (4) The mediator can not proceed the mediation within timeframe according to 
Article 20. 
  (5) The mediator considers that the mediation can not be fulfilled. 
  (6) The Director considers that the mediation can not be fulfilled. 
 
  Article 24. When mediation ends, the Center shall inform the disputants.  In case 
the dispute is in the court trial, the Center shall inform the judge immediately. 
 
  Article 25. In case of the mediation is not successful reaching the agreement and 
the dispute is in the court trial, the mediator shall provide an opinion on what option will be 
the most beneficial to both parties of the dispute to the judge for consideration of appropriate 
continuation of the court proceeding. 
 
 

Chapter 4 
Mediator and Expert 

 
  Article 26. The Center shall provide registration of mediators and experts and 
publish in the Alternative Dispute Resolution Office, the Court of Justice. 
  Registration process of mediators and experts including revocation will be 
regulated according to the provision enacted by the Director with approval of the Secretary of 
the Court of Justice. 
 
  Article 27. The register of mediators and experts shall be terminated at the end 
of the calendar year regardless of the date of registration of each person. 
  When the register is terminated, the Center shall arrange new registration 
immediately. 
  The termination according to paragraph one of this article shall not effect the 
activities of mediator or expert which has been proceeded and the appointee can continue 
acting on his or her duty and be entitled to the expense according to the Regulations. 
 
  Article 28. The Mediator shall: 
  (1) be prepared to mediate 
  (2) obligate to the agreement according to 10 
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  (3) assist, support the negotiation among the parties and suggest solution to settle 
the dispute. 
  (4) not opine in any way of the result of the decision of the dispute except the 
disputants agree to allow that evaluation. 
  (5) Assist the disputants to draft an agreement. 
 
  Article 29. The mediator and expert shall deliver his or her duties according to 
this Regulations including announcements, rules, conducts or any regulation enacted by this 
Regulations to maintain appropriateness of mediation for the best benefit of the disputants. 
 
  Article 30. The mediator and expert may not liable to any action to bring about 
the settlement in mediation except that action or ignorance to act of the mediator or expert 
cause damages to the disputant by intention, recklessness or violation of this Regulations. 
 
  Article 31. Within these following cases, the mediator or expert is revoked from 
duty. 
  (1) The mediator or expert acts as the representative of any party. 
  (2) The mediator or expert has any interest or relationship with any party on the 
dispute matter. 
  (3) The mediator or expert is revoked from the register. 
  (4) The Director orders revocation of the mediator or expert because of defraud 
or negligence of duty. 
  The Director shall appoint new mediator or expert except disputants allow that 
mediator or expert continues his or her duty. 
  The appointment of the mediator or expert according to this article may be 
processed at any stage before ending of the mediation. 
 

Chapter 5 
Confidentiality 

 
  Article 32. Any person involving in the mediation is obligated to keep secret 
information of the disputant confidential and never provide this following information in the 
trial of the arbitration or the court: 
  (1) any fact concerning the mediation 
  (2) comment or suggestion submitted by the disputant in the mediation process 
  (3) comment or suggestion submitted by the mediator except comment or 
suggestion according to Article 25 
  (4) any fact of the disputant accepts or rejects to the offer in the mediation of the 
mediator. 
  (5) any other information concerning the mediation including a settlement 
agreement except in necessary case when it is the benefit to enforcement of that agreement. 
 
  Article 33. Any Document in any form or information which is used or was used 
or has occurred from the mediation may not be used to refer or apply in any court proceeding. 
 
  Article 34. The disputants agree not to refer or request the court issue warrant to 
the mediator, expert or Director including official who participates in the mediation meeting 
to testify on material fact or detail of negotiation in mediation process. 
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  The disputant may forbid the mediator, expert or Director including official who 
participates in the mediation meeting to testify before the court on material fact or detail of 
negotiation in mediation process. 
 
  Article 35. The disputants agree not to call upon the mediator, expert, Director 
including official who participates in the mediation meeting to act as an advisor, arbitrator, 
expert witness or other duty which may lead to disclose the fact from mediation to be used in 
any procedure concerning with the dispute. 
 
 

Chapter 6 
Expense 

 
  Article 36. Expense of the mediator or expert shall be paid to a person who is in 
the register.  Rules and methods of payment shall be according to the provision imposed the 
Secretary of the Court of Justice with approval of the Court of Justice Administration 
Committee. 
  Other expense beyond the expense mentioned on paragraph one, the disputants 
shall be liable equally except otherwise agreed. 

 
  Article 37. In case of appointing a person who is in the register according to 
Article 18 second paragraph, the disputants shall  be liable for the expense of the expert 
equally except otherwise agreed. 
 
  Article 38. In case of appointing the expert to examine the fact involved 
financial status or any information showing ability of payment of the debtor, providing 
options to debt restructuring or debt payment or other matter where there is expense to pay to 
the expert, the payment shall be according to the expert imposition but not exceed the amount 
which the Secretary of the Court of Justice imposes under approval of the Court of Justice 
Administration Committee. 
  If the payment of the expert according to paragraph one is higher than the amount 
imposed by the Secretary, the disputants shall be liable for the exceeding amount equally. 
 
  Article 39. Before mediation starts, the Center may request the disputants to 
deposit security fees for the expense in mediation according to the number as the Center 
imposes. 
  The Center may require the disputants to deposit the additional security fees at 
any time before the ending of mediation process. 
  In case the party fails to comply with the above paragraph, the Director is 
empowered to cease the mediation process or adjourn the mediation meeting until that party 
complies to lay down the deposit according to the Regulations. 
  When the mediation comes to an end, the Center shall provide a balance report 
and return deposit remaining money to the disputant. 
 
  Article 40. In case the mediator can bring the dispute to the settlement, the extra 
payment shall be awarded according to the Regulation and methods imposed by the Secretary 
with approval the Court of Justice Administrative Committee. 
  The mediation is fulfilled when: 
  (1) if the dispute is not in the court trial, the disputant signs the settlement 
agreement 
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  (2) if the dispute is in the court trial whether in one court or more, the judges of 
all cases deliver judgments according to the settlement agreement. 
 
  Article 41. The expert whom the court appoints for the benefit of settlement on 
financial dispute in the case shall be entitled to receive expense by applying the same rules as 
the expert who is appointed according to this Regulation.  Procedure and method of payment 
according to this Regulation is applied mutatis mutandis.  

  
   Announcing on March 22, 2544 B.E. (2001) 
 

The Chief Justice of the Supreme Court as the Chairman of the Court of Justice 
Administrative Committee. 
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6.5 The Court of Justice Regulations Pertaining to Mediation of 2544 B.E. (2001) 
 
 
 

Where mediation is useful to parties in a dispute, it is important at the same time to the 
court procedure because mediation brings efficient timeframe to settle the dispute with small 
cost and all parties are satisfied with the result where relationship can be prolonged.  Whereas 
new cases have been arrived to the courts dramatically and impact the caseload pending in the 
courts, mediation, therefore, is the other important alternative option to the court to apply for 
settling the dispute in the court.  To promote applying efficient mediation there must be 
standard regulation and procedure.  The Court of Justice, in consideration of setting up the 
same standard, imposed procedure and regulation on mediation for judges and mediators as 
follows: 
 

Empowering by Section 17 (1) of Court of Justice Administration Act of 2543 B.E. 
(2000), the Court of Justice Administrative Committee deems appropriate to impose the 
following rules: 
 
  Article 1. This regulation is called “the Court of Justice Regulation Pertaining 
to Mediation of 2544 B.E. (2001)” 

 
  Article 2. This Regulation is effected from the date of publication. 
 
  Article 3. In this Regulation, except otherwise interpreted, 
 
  “Case” means the civil case or other type of case which can be settled by the 
agreement of parties. 
  “Office Authorized person” means the Chief Justice of the Supreme Court, the 
Chief Justice of the Appeal Court, the Chief Justice of the Region Courts of Appeal, the Chief 
Justice of the Courts of First Instance, the Chief Judge of the Courts and also means a person 
who is assigned to act according to this Regulation. 
  “Mediator” means the judge, court official, person or panel of person who are 
appointed to act as the mediator facilitating dispute settlement in mediation according to this 
Regulation. 
  “Secretary” means the Secretary of the Court of Justice. 
 
  Article 4. The Secretary shall be responsible to this Regulation and shall be 
empower to interpret or decide any problem arising to this Regulation. 
 
    Chapter 1  Mediation by Judges in Quorum 
 
  Article 5. Judges in the quorum are empowered to mediate the case according 
to the Civil procedure Code. 
  Any procedure according to this Regulation shall not impact any power of the 
judges to mediate their case. 
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Chapter 2 Mediation by Mediator 
 
    Section 1 Appointment and Termination of Mediator 
 
  Article 6. When the case is brought to the court, the Office Authorized Person 
or the judges in the quorum who are responsible to the case shall appoint other judge, court 
official or a person or a penal of persons to act as the mediator. 
 
  Article 7. When the Office Authorized Person deems appropriate or is 
informed by the judges in the quorum, the Office Authorized Person may appoint a judge or 
judges to act as the mediator. 
  In the case where the Office Authorized Person provides the list of judges who 
may be the mediator especially in that court, the judges of the quorum may appoint the 
mediator according to that list. 
  The Office Authorized Person or the judges in the quorum may appoint the court 
official or the panel of court official to act as the mediator. 
  The judge or court official who is appointed as the mediator shall not be entitled 
to any remuneration according to the Regulation. 
 
  Article 8. In the case that the mediation ends according to Article 24(1), the 
judge who is appointed to act as the mediator may be assigned to join the quorum to 
adjudicate that case. 
 
  Article 9. When appointing a person or a penal of person to be the mediator, 
the Office Authorized Person or the judges in the quorum shall consider appropriateness of 
that person and satisfactory of all parties.  In case of appointing the person who registers as 
the mediator, the Office Authorized Person or the judges in the quorum may appoint that 
person as the mediator under consent of all parties and agreement to liable to any expense of 
that person. 
 
  Article 10. If appointing process of the mediator effects the trial procedure or 
causes improper delay, the judge, when considering the benefit of all parties, may proceed the 
trial simultaneously with the mediation proceeding. 
 
  Article 11. The mediator, when appointed, shall disclose any personal interest or 
relationship with any party if any immediately. 
 
  Article 12. In these cases, the mediator is terminated from duty: 
  (1) when the mediator is revoked from the registration list. 
  (2) When the judge revokes the mediator under these information. 
   (a) acting in any way as a representative or authorized by any party 
   (b) sharing any interest or relationship with any party in the way that 
causes impartiality to mediation 
  (3) acting on duty with malpractice or ignorance to duty 
 
  Article 13. When the mediator is revoked from duty, the judge may end the 
mediation or appoint new mediator. 
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    Section 2 Mediation Procedure 
 
  Article 14. When the judge appoints the mediator, the procedure of sending and 
receiving case files and documents or any communication among the court and the mediator 
shall be proceeded as the rules provided by that court. 
 
  Article 15. The party who is natural person shall participate the mediation by 
himself or herself.  However, the party may assign a representative to participate. 
  If the party is juristic person, that party may authorize a representative with 
decision-making to participate.  The authorization must be done in writing. 
 
  Article 16. Before starting mediation, the mediator shall arrange the parties to 
sign on the agreement to mediate and consent to abide by this Regulation. 
 
  Article 17. The mediator may discuss with the parties on steps or guidelines of 
the case mediation process before proceeding the mediation. 
 
  Article 18. For the benefit of mediation, the mediator may require the parties to 
submit introduction of fact or information of the dispute including offer to settle the dispute to 
the mediator.  The mediator may suggest the exchange of information among parties. 
 
  Article 19. The mediation may be proceeded in any function and in any place 
and time according to the mediator to arrange.  The mediation, however, shall inform the 
procedure to the party who is not present in the meeting. 
 
  Article 20. The mediator, when deems necessary, may allow only one side of the 
parties to be in the meeting room. 
  Paragraph one is applied to the person who is authorized by the party or the 
advisor of the party or anybody whom the mediator allows to participate in the mediation. 
 
  Article 21. Mediation shall be proceeded under confidentiality.  No recording 
either in writing or any form of electronic or other information technology shall be allowed 
except the parties agree to allow recording in part or all of the information where the parties 
are liable to the expense. 
 
  Article 22. The mediator, when deems appropriate, may arrange drafting the 
settlement agreement for the parties.  If there is expense of drafting which the parties are 
liable, the mediator shall require consent and agreement to payment of the parties before 
drafting. 
 
  Article 23. The mediator shall proceed the mediation within the timeframe 
imposed by the person who appoints the mediator.  The appointor, when deems appropriate or 
the mediator requests, may extend the timeframe if the mediation is close to the settlement 
agreement. 
  If the mediator considers that any party intentionally induces the delay of the case, 
the mediator shall inform the appointor immediately. 
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    Section 3 Termination of Mediation 
 
  Article 24. The Mediation is terminated according to these following situations: 
  (1) The parties agree to settle the dispute by withdrawing the lawsuit or request 
the judges to provide the judgment according to the agreement. 
  (2) Any party withdraws from the mediation. 
  (3) The Mediator can not proceed the mediation within the timeframe. 
  (4) The Mediator considers that the mediation will not be implemented. 
  (5) The Judge considers that the dispute can not settle by mediation or the 
mediator is worthless to the case. 
 
  Article 25. The mediator shall inform the result of the mediation to the judge 
immediately when the mediation is terminated. 
  In case of the dispute is partly settled or the parties agree to accept some certain 
fact and agree to bring those information to use in the court trial, the mediator shall provide 
the record of the agreement and inform the judge. 
 
    Section 4 Confidentiality 
 
  Article 26. Except otherwise agreed by the parties, the parties and any person 
involving in mediation shall obligate to keep any fact arising in mediation confident and agree 
not to bring any fact to be used as evidence in the court or arbitration whatsoever. 
  Fact under paragraph one includes communication among parties, fact 
concerning mediation, fact of detail or substantial information of negotiation in mediation, 
fact which is accepted or rejected by any parties or comment of any party or the mediator in 
mediation process. 
 
    Section 5  Registration of Mediator 
 
  Article 27. The Secretary shall provide the mediator registration according to 
necessity and requirement of the courts and shall inform all courts the registration list. 
 
  Article 28. The candidate to register as the mediation shall be a person who has 
skill and knowledge or experience in mediation and shall have these following qualifications: 
  (1) having knowledge in the field of science, economic, law, social etc. 
  (2) above 25 years of age 
  (3) not being an official of the Court of Justice according to the regulation of the 
Court of Justice 
  (4) having no bad personal record 
  (5) not being a incapacitated person 
  (6) having not served sentencing in jail except the offense is pretty crime or 
committing crime with negligence. 
 
  Article 29. The mediation registration list shall be terminated on every two years 
from the date of providing registration regardless of the date of registration of each person in 
the list. 
  For the first registration, the termination date shall be effected at the end of the 
date of the calendar year. 
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  The termination of the mediation registration list shall not effect the previous 
appointment of the mediation and that mediator shall carry on the duty and be entitled to any 
remuneration according to this Regulation. 
 
  Article 30. The Secretary shall provide new mediator registration list 
immediately after the old list is terminated.  Article 27 shall be applied, mutatis mutandis. 
 
  Article 31. The Secretary shall revoke the mediator for the registration list 
when: 
  (1) the mediator dies 
  (2) the mediator resigns 
  (3) the mediator is lack of qualification or forbid according to Article 28 
  (4) the judge revokes according to 12(3) or there is the fact that the mediator 
behaves improper to the duty or intentionally manages malpractice by act or ignore to act or 
reckless to act on duty, causing damage to the party. 
 
  Article 32.  The mediator shall: 
  (1) prepare to mediate 
  (2) assist or support the parties to negotiate and suggest solution to settle the 
dispute 
  (3) do not opine any comment which decides the result of the dispute except the 
parties agree to allow the mediator to make such comment 
  (4) do not treat, force or intimidate in any way which causes impact to decision-
making of the party 
 
  Article 33. The mediator shall perform duty according to this Regulation 
including announcement, rules, conducts or regulation enacted by this Regulation in order to 
facilitate proper mediation process for the most benefit of the parties. 
 
  Article 34. The mediator may not be liable to the parties of any activity arising 
during the mediation process except where the mediator intentionally or recklessly act or 
ignore to act in the mediation process causing damage to the parties. 
 
    Section 6 Expense 
 
  Article 35. The mediator, appointed from the mediator registration list, shall be 
entitled to remuneration and expense according to the rule and method provided by the 
Secretary with approval of the Court of Justice Administration Committee. 
 
  Article 36. The parties shall be liable to expense of the mediator who is not in 
the mediator registration list equally except otherwise agreed. 
 
  Article 37. In case that the mediator deems appropriate to hire any person to 
produce any matter benefit to the mediation, the mediator shall require the agreement of 
payment by the parties before proceed with the hiring. 

 
Published on August 2544 B.E. (2001) 

The Chief Justice of the Supreme Court as the Chairman of the Court of Justice 
Administrative Committee. 

 64  



6.6 Inter-Creditor Agreement on Restructure Plan Votes and Executive Decision Panel 
Procedures 

 
 
 
 

INTER–CREDITOR AGREEMENT ON RESTRUCTURE PLAN VOTES 
AND EXECUTIVE DECISION PANEL PROCEDURES 

 
THIS AGREEMENT is made effective as of March 19, 1999 by and among 
 (1) all financial institutions which by their respective authorized representatives  

(a) execute a copy of this Agreement; or 
(b) otherwise agree in writhing to be bound by the terms and conditions of this 

Agreement 
(hereinafter collectively referred to as the “Creditors under this Agreement” and 
individually as a “Creditor under this Agreement”); 

 
This Agreement is acknowledged by: 
 (2) the corporate Debt Restructuring Advisory Committee (hereinafter referred to as 
“CDRAC”), an unincorporated body consisting of each Association, the Board of Trade, the 
Thai Federation of Industries and the Bank of Thailand and advising on corporate debt 
restructuring in Thailand pursuant to the Joint Public Private Consultative Committee 
(JPPCC) Resolution No. 1/2541 dated June 22, 1998 and the Order of the Bank of  Thailand 
No. 215/2541 dated June 25, 1998; and 
 (3) the Bank of Thailand (hereinafter referred to as “BOT”). 
 
WHEREAS:- 

(A) The BOT, certain Creditors under this Agreement and other parties have created and 
acknowledged the Framework for Corporate Debt Restructuring in Thailand (the 
“Framework”) for the efficient restructuring of the corporate debts of viable entities 
to benefit the creditors, debtors, employees, shareholders and the Thai economy. 

(B) The creditors under this Agreement will execute binding agreements on the 
processes and schedules of corporate debt restructuring, including mediation where 
appropriate (hereinafter “Debtor-Creditor Agreements on Debt Restructuring 
Process”) with individual Debtors on the CDRAC list of 351 TDR cases and such 
other debtors as CDRAC may agree (hereinafter the “Debtors” and  individually a 
“Debtor”). Execution of a Debtor Accession to the Debtor Creditor Agreement on 
Debt Restructuring Process by on individual Debtor will be a condition precedent to 
the applicability of the Agreement to the Workout of the Credits of such Debtors. 

(C) For the purposes of assisting Creditors under this Agreement to reach consensus as 
efficiently as possible on approval or disapproval of proposed plans for restructuring 
of outstanding Credits, including any related legal documentation of such plans, and 
to prevent further deterioration of the Debtor’s assets, the Creditors under this 
Agreement deem it appropriate and helpful to create this Agreement. 

 
Now, THEREFORE, it is agreed as follows:- 
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CHAPTER I. GENERAL PROVISIONS 
 
 
Section 1. Definitions 
(a) “AFC” shall mean the Association of Finance Companies in Thailand. 
(b) “Affiliate” in relation to a person means any person which directly or indirectly controls, 

is controlled by, or is under common control with the person in question, but only so 
long as the control relationship persists. For the purpose of this definition, “direct 
control” of a company shall mean ownership of shares carrying at least fifty percent 
(50%) of the votes at a general meeting of the shareholders of the controlled company (or 
the equivalent of such a meeting), and “indirect control” of a company shall result if a 
series of companies can be specified, beginning with a “parent” company and ending 
with the affiliate in question, so related to each company of the series except the parent is 
directly controlled one or (by aggregating shareholdings) more of the previous 
companies in the series. 

(c) “Agreement” shall mean this Inter-Creditor Agreement on Restructure Plan Votes and 
Executive Decision Panel Procedures, including all Appendices hereto, as amended from 
time to time. 

(d) “Executive Decision Panel” shall have the meaning ascribed to it in section 5 (a). 
(e) “Association” shall mean the AFC, FBA or TBA. 
(f) “Business Day” shall mean any day, other than a Saturday or Sunday, on which banks 

and finance companies in Bangkok Thailand are allowed to conduct normal business. 
(g) “Credits” mends loans, avals, advances, guarantees, trade credits extended by financial 

institutions, discount and acceptance facilities, contingent credits, foreign exchange 
agreements, forwards, swaps, swaps, derivatives and other forms of market credit 
facilities, in accordance with generally accepted accounting principles, and any other 
credit or financial arrangement in whatever form provided to a Debtor by  a financial 
institution, including interest thereon accrued up to the date of the First Meeting of 
Creditors, converted to Thai Baht for voting purposes only at the BOT reference rate on 
the date of the First Meeting of Creditors where necessary. 

(h) “Creditors under this Agreement” means financial institutions individually having 
outstanding Credit extended to a particular Debtor and that duly execute this Agreement, 
a Creditor Accession to the Debtor-Creditor Agreement on Debt Restructuring Process or 
another document in order to be bound by the terms and conditions hereof in relation to 
the Credit they hold on their own behalf and not in a capacity as agent, trustee, fiduciary 
or advisor; 

(i) “Debtor” means a corporate debtor on the CDRAC list of 351 TRD cases and such other 
corporate debtors as CDRAC may agree. 

(j) “Debtor Accession” shall mean an accession in the form of Appendix I to the Debtor-
Creditor Agreement on Debt Restructuring Process. 

(k) “Debtor-Creditor Agreement on Debt Restructuring Process” shall have the meaning 
ascribed to it paragraph (B) of the preamble hereto. 

(l) “FBA” shall mean the Foreign Banks’ Association in Thailand. 
(m) “First Meeting of Creditors” shall mean a creditors’ meeting called pursuant to section 2 

(a) of the Debtor-Creditor Agreement on Debt Restructuring Process. 
(n) “Framework” shall mean the Framework for Corporate Debt Restructuring in Thailand. 
(o) “Lead Institution” shall mean a Creditor or Creditors under this Agreement (or other 

creditor approved by CDRAC) that have been appointed to manage and coordinates a 
Workout, substantially in accordance with section 3 of the Debtor-Creditor Agreement 
on Debt Restructuring Process or in accordance with the Framework. 
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(p) “Majority Creditors” means Creditors under this Agreement holding at least fifty-one 
percent (51%) of all the outstanding Credits owed by the Debtor to all Creditors under 
this Agreement. 

(q) “Non-Complying Creditor” shall have the meaning ascribed to it in section 7. 
(r)  “Process Schedule” means the schedule set forth in Appendix IV of the Debtor-Creditor 

Agreement on Debt-Restructuring Process. 
(s) “Proposed Plan” means a plan for the business and financial restructuring of a Debtor, 

submitted under step 8 or 10 of the Process Schedule, provided always  
(i) such plan provides for a financial return to creditors greater than that which would 

be achieved by liquidation of the Debtor; 
(ii) all creditors are treated reasonably and fairly under such plan, taking into account 

the rankings of creditors in the event of bankruptcy proceedings and the creditors’ 
likely respective contributions to the Debtor’s survival as a going concern; and 

(iii) such plan is in substantial compliance with the Framework. 
(t) “Statement of Issues” shall have the meaning given to it in Section 6(a)(5). 
(u) “Steering Committee” means the committee of representatives of the Creditors under this 

Agreement formed substantially in accordance with section 4 of the Debtor-Creditor 
Agreement on Debt Restructuring Process or the Framework. 

(v) “Sufficient Plan Approval” means approval, by a vote at a creditors meeting, of a 
Proposed Plan by such percentage of all voting creditors with such percentage of 
aggregate Credits sufficient to meet the definition of a “Special Resolution” under 
section 6 of the Bankruptcy Act B.E. 2483 as amended (or any amended or succeeding 
definition of “Special Resolution” under the Bankruptcy Act). 

(w) “TBA” shall mean the Thai Bankers’ Association. 
(x) “Workout” means multilateral efforts to restructure the outstanding financial obligations 

and the business of a Debtor pursuant to the Framework and the Debtor-Creditor 
Agreement on Debt Restructuring Process and  to document and legally agree on the 
terms of any such restructure. 

 
Section 2 Applicability 
This Agreement shall be binding on all Creditors under this Agreement for any and all 
Workouts, as soon as, and only if, the Debtor involved in the Workout duly executes a Debtor 
Accession to the Debtor-Creditor Agreement on Debt Restructuring Process. 
 
CDRAC and the BOT shall perform hereunder, and obtain the benefit hereof, to the greatest 
extent permissible under the laws and regulations of Thailand in effect from time to time. 
 
Section 3. Voting on Proposed Plan1 
                                                 
1 The Thai Bankers’ Association, the Foreign Banks’ Association the Association of Finance Companies 

Concur on the clarification with respect to Section 3 and Section 9 of the Inter-creditor Agreement (ICA) and 
the Debtor-Creditor Agreement (DCA): 
(a) All financial creditors who hold credits (as defined in the Agreement) will be invited to vote at the 

creditors’ meeting regardless of whether they are current signatories of the Agreement or not. 
(b) That all attending creditors must vote at the meeting to indicate their support to the proposed plan or 

otherwise. 
(c) That all creditors costing a vote must sign a voting paper to confirm their formal vote and their written 

agreement to abide by the vote, in accordance to the terms of the Agreements. 
Definition of Financial Creditors  

A financial creditor is defined broadly as any one of the following; 
1. An institution that is regulated by law under the Commercial Banking Act or Finance Companies Act or is 

regulated by the Bank of Thailand 
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Subject to timely submission of a Proposed plan all Creditors under this Agreement in any 
Workout agree to cast their votes in favor of or against and Proposed plan or alternative 
Proposed Plan within the time limits set forth in the Process Schedule or any other deadlines 
established by a Lead Institution or Steering Committee. Any vote cast against a Proposed 
Plan or an alternative Proposed Plan shall be accompanied by a written statement of 
substantive objections to specific portions of the Proposed Plan or alternate Proposed Plan. 
 
Section 4. Plan Approval Levels 
(a) If, in the second vote of the creditors under step 11 of the Process Schedule, a Proposed 

Plan is approved by creditors holding not less than fifty percent (50%) of the total 
Credits owed to voting creditors or not less then fifty percent (50%) of the number of 
voting creditors, but does not receive Sufficient Plan Approval, the steering Committee, 
Lead Institution or any Creditor shall submit the Proposed plan to CDRAC within ten 
Business Days from the date of such second vote with a request for CDRAC to appoint 
an Executive Decision Panel as set forth in Section 5 below. 

 
In the event of any submission of a Proposed Plan to CDRAC, this Agreement will 
continue to be binding on all Creditors under this Agreement, provided however, that any 
Creditor under this Agreement may elect in writing not to continue to be bound to this 
Agreement for its particular Credit (regardless of amount) to a Debtor that has Credits 
outstanding totalling in aggregate more than 1,000,000 (one thousand million ) in 
principal obligations. To be an effective, such Creditor under this Agreement must 
provide notice of such election to CDRAC and the Lead Institution or Steering 
Committee within ten Business Days of service of the Statement or Issues under section 
6(b) below. Such  notice must state specific reasons for the election and the minimal 
amendments to the Proposed Plan necessary to cause the Creditor under this Agreement 
to be bound hereunder as regards the Proposed Plan. CDRAC shall provide any such 
notices to all Creditors under this Agreement within three Business Days of receipt 
thereof. 
 

(b) If, after completion of the second vote under step 11 of the Process Schedule, the 
Proposed Plan is not approved by Creditors holding at least fifty percent (50%) of the 
total Credits of all voting creditors or being at least fifty percent (50%) of the number of 
voting creditors, the Creditors under this Agreement shall immediately file a joint 
petition with a court having jurisdiction for collection of all their Credits and/or the 
reorganization under new management or the liquidation of the Debtor. 

 

                                                                                                                                                         
2. An institution that is regulated under any applicable insurance Act. 
3. Any institution that is established by a specific law and that is owned/controlled/regulated by the Ministry 

of Finance or Ministry of Commerce, e.g. Industrial Finance Corporation of Thailand. This also includes 
any equivalent institutions in other jurisdictions, e.g. The export-import Bank of the United states. 

4. Any public or privately owned Asset Management Company established under Thai Law  
5. Any entity whose main business is the provision of credit (as defined in the DCA) 
6. Bondholder (voting either in their own right or through a trustee) 
But for avoidance of doubt a financial creditor excludes:- 
1. Trade creditors 
2. Any creditor which holds the debt on behalf of the debtor or shareholder of the debtor or any affiliate or 

associated company, whether directly or through an agent or nominee. 
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Section 5. Executive Decision Panel 
(a) For the sole purpose of a binding decision on the approval or rejection of a Proposed 

Plan in the circumstances set forth in Section 4 (a). the Creditors under this Agreement 
agree to establish an independent executive decision panel (the “Executive Decision 
Panel”) consisting of three executives appointed from three separate lists of executives 
proposed by each of the TBA, the FBA and the AFC, approved by all three such 
Associations and submitted to CDRAC. If the Creditors under this Agreement in respect 
of the relevant Debtor consist of financial institutions which are members of each of the 
three Associations, the members of the Executive Decision Panel will consist of one 
executive appointed from each of the three lists of executives, unless on Association(s) 
elects to give up the right to appoint on executive to one of the other Association(s), 
which executive shall then be appointed from the list of such other Association(s). If the 
Creditors under this Agreement of the relevant Debtor consist of only financial 
institutions which are members of two of the three Associations, the members of the 
Executive Decision Panel will consist of one executive appointed from each of the lists 
of the two Associations whose members are Creditors under this Agreement and the two 
such appointed executives shall mutually select one additional executive from the list of 
the two involved Associations. Executives shall be appointed by CDRAC in rotation 
(subject to executive availability and acceptance and the absence of any conflict of 
interest under section 5 (b) or section 6 (g) in the order their names appear on the lists of 
executives proposed by the TBA, FBA and AFC. 

(b) No executive on an Executive Decision Panel shall be a shareholder, director, officer, or 
employee of any Debtor, Affiliate of the Debtor or any Creditor under this Agreement 
having outstanding Credit to the Debtor or any other person who has an association with 
the Debtor which may give rise to a conflict of interest. Each of the TBA, FBA and AFC 
shall ensure that its appointees have adequate experience in both finance and debt 
restructuring. 

(c) The Executive Decision Panel may appoint one or more financial advisors, lawyers and 
other experts, at the expense of the Debtor (to be taken into account in any Approved 
Restructuring Plan), to advise or work for the Executive Decision Panel on such matters 
as the Executive Decision Panel may deem necessary.  

(d) The Executive Decision Panel meetings shall be conducted in the Thai language unless 
one or more executives are not native Thai speakers, in which case the meetings shall be 
conducted in the English language. 

 
Section 6. Executive Decision Panel Procedures 
(a) The Steering Committee, Lead Institution or any Creditor under this Agreement shall 

submit the Proposed Plan and a written summary to CDRAC within ten Business Days 
of the second vote resulting in the outcome specified in Section 4 (a). The summary shall 
consist of the following particulars: 
(1) a request to settle inter-creditor issues by executive decision; 
(2) names, addresses and contact information of the Debtor and each Creditor under 

this Agreement; 
(3) the term sheet and the terms and conditions of the Proposed Plan; 
(4) any due diligence reports or financial statements or projections concerning the 

Debtor and its business; 
(5) a statement of significant issues, terms or conditions (the “Statement of Issues”) on 

which all Creditors under this Agreement could not agree; 
(6) the results of the vote or votes on the Proposed Plan; 
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(7) a written confirmation that the conditions specified in section 4 (a) apply to the 
Proposed Plan; and 

(8) such other information as the Steering Committee, Lead Institution or Creditor 
under this Agreement submitting the Proposed Plan believes may be relevant. 

(b) When a Statement of Issues in filed with CDRAC, within three (3) Business Days 
CDRAC shall deliver to all Creditors under this Agreement with the Statement of Issues 
at their respective domiciles or places of business by telefax, return post or by any other 
means as it deems appropriate. 

(c) Any Creditor under this Agreement may file its own written submission with CDRAC of 
its position on any inter-creditor issues within ten (10) Business Days from the day on 
which the Statement of issues is delivered to it. 

(d) Within five (5) Business Days of the delivery of the Statement of Issues, CDRAC shall 
select executives by rotation from each of the lists of executives proposed by the TBA, 
the FBA, and the AFC, as set forth in Section 5(a), confirm their availability and 
acceptance and immediately notify all Creditors under this Agreement of the names of 
the three executives. 

(e) Upon appointment, each executive shall disclose to CDRAC any circumstances likely to 
give rise to justifiable doubts as to his or her impartiality and independence. 

(f) Any Creditor under this Agreement may challenge any appointed executive as to the 
impartiality and independence of the executive. 
The challenge shall be made in writing notifying the grounds for challenge and submitted 
to CDRAC within five (5) Business Days from the date of the notification by CDRAC of 
the names of the executives. 

(g) If CDRAC or the Association that originally nominated the executive agrees with the 
grounds for challenge or the executive withdraws after the challenge, the procedure 
provided in Section 6 (d) shall apply for appointment of a substitute executive, otherwise 
the challenged executive will stand appointed. 

(h) In the event an executive resigns, dies, is placed under a final receiving order or is unable 
to perform his or her duty for other reason during the course  of the Executive Decision 
Panel proceedings, a new executive shall be appointed to replace him or her in the same 
manner as the replaced executive was appointed but the proceedings will continue 
without delay or review. 

(i) Subject to this Agreement, the Executive Decision Panel may conduct its review in such 
manner as it considers appropriate, provided that  
(aa) all creditors are treated reasonably and fairly taking into account the rankings of 

creditors in the event of bankruptcy proceedings and the creditors’ likely respective 
contributions to the Debtor’s survival as a going concern,  

(bb) each Creditor under this Agreement is given a fair opportunity of presenting its 
position prior to any final decision of the Executive Decision Panel,  

(cc) the Proposed Plan is in substantial compliance with the Framework; and  
(dd) the Executive Decision Panel commences deliberations within ten (10) Business 

Days of the appointment of the Executive Decision Panel. CDRAC may attend 
Executive Decision Panel meetings as a non-voting observer. 

(j) Unless otherwise agreed upon, the presentation of positions shall be in the following 
manner: 
(aa) Any Creditor under this Agreement may request to appear before the Executive 

Decision Panel to explain its position, in which case the Executive Decision Panel 
must meet with the Creditor under this Agreement. A Creditor under this 
Agreement must appear for a hearing if requested by the Executive Decision Panel. 
In case where the Executive Decision Panel deems appropriate, Creditors under this 
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Agreement may be requested to submit to the Executive Decision Panel documents 
as reasonably required, provided the disclosure of such documents is not restricted 
by applicable law, regulation, agreement  or fiduciary obligation. 

(bb) The deliberations of the Executive Decision Panel shall be held in privacy and no 
executive nor Creditor under this Agreement shall make any statement or disclose 
any information concerning the deliberations to any person other than other 
Creditors under this Agreement, the executives and their advisors. 

(k) The Executive Decision Panel:- 
(aa) may require personnel of the Creditors under this Agreement to attend the meetings 

of the Executive Decision Panel as representatives of Creditors under this 
Agreement and present opinions on the subject matter, in which case such personnel 
must attend the meeting as required; 

(bb) when necessary, may request management members of the Debtor to attend 
meetings of the Executive Decision Panel and present opinions on the Proposed 
Plan. 

(l) Decisions of the Executive Decision Panel shall be unanimous and shall consist only of 
approval or rejection of the submitted Proposed Plan and written reasons for the decision. 
In no circumstances may the Executive Decision Panel amend, modify or supplement the 
Proposed Plan. If the Executive Decision Panel does not reach a unanimous decision, the 
submitted Proposed Plan will be considered to have been rejected. 

(m) The decision of the Executive Decision Panel shall be rendered within 20 Business Days 
from the submission of documents under section 6 (c), unless an extension of time is 
deemed necessary by the Executive Decision Panel and CDRAC concurs.  

(n) Decisions of the Executive Decision Panel shall be made in writing, signed by the 
executives and clearly state the reasons for approval or rejection of a Proposed Plan. The 
decisions shall not include any stipulations beyond the limits of this Agreement. 

(o) After giving the decision, the Executive Decision Panel shall inform CDRAC of its 
decision and CDRAC shall inform all the Creditors under this Agreement of such 
decision. 

(p) The decision of the Executive Decision Panel shall be final and binding on all the 
Creditors under this Agreement (other than Creditors under this Agreement making an 
election under section 4(a)) upon copies of the decisions having been delivered to all the 
Creditors under this Agreement. 

(q) In the event a Proposed Plan is accepted by the Executive Decision Panel or obtains 
Sufficient Plan Approval, unless otherwise determined by Creditors under this 
Agreement that hold a majority of all Credits that voted in favor of the Proposed Plan, all 
Creditors under this Agreement who have not previously made an effective election 
pursuant to section 4 (a) shall vote in favor of the Proposed Plan without modification at 
any further creditors meetings or court proceedings and shall use all reasonable efforts to 
implement all the terms thereof in a prompt and effective manner, including but not 
limited to submission of the accepted plan to a court having jurisdiction under chapter 
3/1 of the Bankruptcy Act. Notwithstanding the foregoing or any other provision hereof, 
no Creditor under this Agreement shall be required to provide involuntarily any new 
Credits to the Debtor. 

(r) In the event a Proposed Plan is rejected by the Executive Decision Panel, the Debtor or 
any creditors holding in aggregate twenty-six percent or more of the Credits may submit 
a modified termsheet ( the “Modified Termsheet”) to all Creditors under this Agreement 
within fifteen (15) Business Days of the notice of the Executive Decision Panel rejecting 
the previous Proposed Plan. Such Modified Termsheet shall be considered a new 
Proposed Plan under item 8 of the Process Schedule and all relevant terms and 
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conditions of this Agreement  shall apply thereto. If such a Modified Termsheet is 
rejected by a second Executive Decision Panel, the Creditors under this Agreement shall 
immediately file a joint petition with a court having jurisdiction for collection of all their 
Credits, and/or the reorganization under new management or the liquidation of the 
Debtor. 

(s) If no Modified Termsheet is submitted within fifteen (15) Business Days of the notice of 
the Executive Decision Panel rejecting the previous Proposed Plan, the Creditors under 
this Agreement shall immediately file a joint petition with a court having jurisdiction for 
collection of all their Credits, and/or the reorganization under new management or the 
liquidation of the Debtor. 

 
Section 7. Enforcement Mechanisms 
If any Creditor under this Agreement (a “Non-Complying Creditor”) fails to comply with the 
decisions of the Executive Decision Panel or any other material term or condition herein in 
relation to a Credit while it is the holder of such Credit, any other Creditor may report the 
non-compliance to CDRAC and BOT. 
 
Subject to the laws and regulations applicable to financial institutions in Thailand, BOT by 
virtue of the provisions of this Agreement may take any or all of the following measures with 
respect to any Non-Complying Creditor 
(i) give a warning letter to the Non-Complying Creditor; 
(ii) impose a fine on the Non-Complying Creditor as a result of non-compliance. Such fine 

shall be payable to CDRAC against the operating expenses of CDRAC and its members 
and shall not exceed 50% of the Non-Complying Creditor’s claims against the Debtor 
but in no event be less than Baht 1,000,000. 

 
Section 8. Fees, Expenses and Charges of Executive Decision Panel 
Expenses and charges due to the advisors of the Executive Decision Panel and the payment 
thereof, but not including fees and expenses of lawyers and/or advisors of the Debtor or any 
creditor, shall be born by the Debtor and taken into account under any Approved 
Restructuring Plan. 
 
Section 9. Release 
Each of the Creditors under this Agreement (the “Releasing Party”) on its own behalf and on 
behalf of any and all of its officers, directors, employees, and representatives (all such persons 
and entities are herein referred to as “ the Releasing Party’s Related Parties”) does hereby 
irrevocably and absolutely: 
(i) release, discharge, acquit and agree to hold harmless and indemnify prorata to their 

Credits each executive serving under this Agreement (the “Released Party”) each of their 
heirs and successors (all such persons are hereinafter referred to as “the Released Party’s 
Related Parties”) collectively and individually from any and all claims, suits, demands, 
causes of action, liabilities, debts, agreements, expenses, obligations or damages of 
whatever nature, whether in contract or tort or pursuant to statute, at law or in equity, 
whether matured or ummatured, known or unknown, foreseen or unforeseen, including 
but not limited to claims, suits, demands, causes of action, liabilities, debts, agreements, 
expenses, obligations or damages arising out of or in any way related to any actions or 
non-action of any Executive Decision Panel under this Agreement; and 

(ii) covenant and agree never to sue, bring, commerce, prosecute, institute, maintain, 
continue, aid, or join in any lawsuit, action at law, arbitration or other proceeding against 
or involving any of the released Party or the Released Party’s Related parties based upon 
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any claims, demands, liabilities, causes of action, obligations, expenses or damages 
arising from or in any way related to any actions or non-action of any Executive 
Decision Panel under this Agreement. 

 
Section 10. Good Faith 
The Creditors under this Agreement shall in good faith comply with the provisions of this 
Agreement and the decisions made by a Steering Committee, Executive Decision Panel, 
CDRAC or the BOT pursuant to the provisions of this Agreement. 
 
Section 11. Notices 
All notices and other communications provided for in, or effected pursuant to, this Agreement 
shall be in writing and shall be effective as of the following dates: (i) if delivered by hand, 
then at delivery; (ii) if mailed, first class postage prepaid, return receipt requested, then on the 
fifth Business Day after deposit in the mail; (iii) if sent by overnight courier, then on the third 
Business Day following the Business Day on which it is delivered  to the courier service; or 
(iv) if sent by facsimile transmission and followed by hand-delivery, mail or overnight courier 
copy, then upon confirmation of transmission by the sender’s facsimile machine. 
 
Section 12. Applicable Law 
This Agreement shall be governed by, and shall be construed and enforced in accordance with, 
the laws of Thailand, without regard to conflicts of laws principles. 
 
Section 13. Counterparts;  Effectiveness 
This Agreement and any amendments, waivers, consents, or supplements may be executed in 
counterparts, each of which when so executed and delivered shall be deemed on original and 
all of which, when taken together, shall constitute but one and the same instrument. 
 
Section 14. Scope of Rights 
In no event shall this Agreement confer, or be deemed to confer, any rights or privileges on 
any Debtor or any other person not a party hereto, other than as provided in section 9 hereof.  
 
Section 15. Transitional Provisions  
This Agreement shall apply to the future conduct of all existing Workouts involving any 
Creditors under this Agreement immediately upon execution of or accession to this 
Agreement by such Creditors under this Agreement, provided that section 7 of this Agreement 
(Enforcement Mechanism) shall only apply to any non-compliance occurring or continuing 
after the Non-Complying Creditor has agreed to be bound to the terms hereof. 
 
Section 16. Term 
This Agreement shall remain in full force and effect until December 31, 2000 and shall 
continue to bind Creditors under this Agreement thereafter indefinitely, provided that  any 
Creditor or Creditors under this Agreement may elect to terminate its or their individual  
obligations and rights under this Agreement effective on any date after December 31, 2000 by 
giving at least thirty days prior written notice to CDRAC. 
 
IN WITNESS WHEREOF, the parties, after having read and understood all the terms and 
conditions hereof, execute this Agreement. 
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6.7 Debtor-Creditor Agreement on Debt Restructuring Process 
 
 

DEBTOR-CREDITOR AGREEMENT ON DEBT RESTRUCTURING PROCESS 
 
 
 
THIS AGREEMENT is made by and between  

(1) Any corporate debtor that is a separate juristic person on the CDRAC list of 
351 TDR cases and such other corporate debtors as CDRAC may agree, 
provided that such debtor agrees to be bound by the terms and conditions of 
this Agreement by supplying to CDRAC a duly executed Debtor Accession in 
the form attached hereto as Appendix I (the “Debtor”); 

(2) The financial institutions set forth in Appendix II hereto or any other financial 
institution who otherwise at any time agrees in writing to the terms and 
conditions hereof by supplying to CDRAC a duly executed Creditor 
Accession in the form attached hereto as Appendix III (collectively the 
“Creditors under this Agreement” and individually a “Creditor under this 
Agreement”), provided such Creditors under this Agreement are also subject 
to the Inter-Creditor Agreement on Restructuring Plan Votes and Executive 
Decision Panel Procedures dated March 19, 1999. 

This Agreement is acknowledged by: 
(3) The Corporate Debt Restructuring Advisory Committee (hereinafter referred 

to as “CDRAC”), an unincorporated body consisting of the Associations, the 
Board of Trade, the Thai Federation of Industries and the Bank of Thailand 
and advising on corporate debt restructuring in Thailand pursuant to Joint 
Public-Private Consultative Committee (JPPCC) Resolution No. 1/2541 dated 
June 22, 1998 and the order of the Bank of Thailand No. 215/2541 dated June 
25, 1998; and 

(4) The Bank of Thailand (hereinafter referred to as “BOT”). 
 
WHEREAS the Creditors under this Agreement have outstanding credits or other financial 
arrangements to one or more corporate debtors registered, domiciled or otherwise operating in 
Thailand. 
 
WHEREAS  the Debtor desires that its outstanding indebtedness to its creditors be efficiently 
and promptly restructured in order to minimize losses to the Debtor, such creditors and  the 
Thai economy through a coordinated workout, thereby preserving assets, jobs and productive 
capacity. 
 
WHEREAS in order to promote on efficient debt restructuring process, the parties wish to 
establish procedures, time limits and issue resolution mechanisms concerning the potential 
restructure of the outstanding indebtedness of the Debtor. 
 
NOW, THEREFORE, it is agreed as follows:-  
 

Section 1. Definitions 
(a) “Affiliate” in relation to a party means any party which directly or indirectly 

controls, is controlled by, or is under common control with the party in question, 
but only so long as the control relationship persists. For the purpose of this 

 74  



definition, “direct control” of a company shall mean ownership of shares carrying 
at least fifty percent (50%) of the votes at a general meeting of the shareholders of 
the controlled company (or the equivalent of such a meeting), and “indirect 
control” of a company shall result if a series of companies can be specified, 
beginning with a “parent” company and ending with the affiliate in question, so 
related that each company of the series except the parent is directly controlled by 
one or (by aggregating shareholdings) more of the previous in the series. 

(b) “Approved Restructuring Plan” means a Proposed Plan that receives Sufficient 
Plan Approval. 

(c) “Business Day” means any day other than a Saturday or Sunday on which banks 
and finance companies in Bangkok, Thailand are allowed to conduct normal 
business. 

(d) “Convening Creditor” shall have the meaning ascribed to it in section 2 (a). 
(e) “Confidential Information” shall have the meaning ascribed to it in section 5. 
(f) “Creditors under this Agreement” shall mean those financial institutions 

individually having outstanding Credit to a particular Debtor and that duly execute 
either this Agreement, a Creditor Accession or another document in order to be 
bound by the terms and conditions hereof in relation to the Credit they hold on 
their own behalf and not in a capacity as agent, trustee, fiduciary or advisor, 
provided such financial institutions are also subject to the Inter-Creditor 
Agreement on Restructuring Plan Votes and Executive Decision Panel Procedures 
dated March 19, 1999; 

(g) “Credits” means loans, avals, advances, guarantees, trade credits extended by 
financial institutions, discount and acceptance facilities, contingent credits, foreign 
exchange agreements, forwards, swaps, derivatives and other forms of marked to 
market credit facilities, in accordance with generally accepted accounting 
principles and, for voting purposes only, converted to Thai Baht at the BOT 
reference rate on the date of the First Meeting of Creditors where necessary, and 
any other credit or financial arrangement in whatever form provided  to a Debtor 
by a financial institution, including interest thereon accrued up to the date of the 
First Meeting of Creditors. 

(h) “Debtor” means a corporate debtor on the CDRAC list of 351 TDR cases and such 
other corporate debtors as CDRAC may agree. 

(i) “First Meeting of Creditors” shall  have meaning ascribed to it in section 2(a). 
(j) “Framework” shall mean the Framework for Corporate Debt Restructuring in 

Thailand, a copy of which is attached hereto as Appendix VI. 
(k) “Lead Institution” shall mean a Creditor or Creditors under this Agreement or such 

other creditor as approved by CDRAC that have been appointed to manage and 
coordinate a Workout, substantially in accordance with Principle 6 of the 
Framework or section 3 of this Agreement.  

(l) “Majority Creditors” means Creditors under this Agreement holding at least fifty-
one percent (51%) of the outstanding Credit owed by the Debtor to all Creditors 
under this Agreement. 

(m) “Plan Term” means the period from the date of Sufficient Plan Approval until all 
the obligations under an Approved Restructuring Plan have been fulfilled or 
waived and all restructured debt has been paid in full. 

(n) “Process Schedule” means the schedule set forth in Appendix IV hereto. 
(o) “Proposed Plan” means a plan for the business and financial restructuring of a 

Debtor, submitted under step 8 or 10 of the Process Schedule, provided always: 
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(i) such plan provides for a financial return to creditors greater than that which 
would be achieved by liquidation of the Debtor; 

(ii) all creditors are treated reasonably and fairly under such plan, taking into 
account the rankings of creditors in the event of bankruptcy proceedings and 
the creditor’s likely respective contributions to the Debtor’s survival as a 
going concern; and 

(iii) such plan is in substantial compliance with the Framework. 
(p) “Required Creditors” means Creditors under this Agreement holding at least 

twenty-six percent (26%) of all the outstanding Credits owed by the Debtor to all 
Creditors under this Agreement. 

(q) “Steering Committee” means the committee of representatives of creditors formed 
substantially in accordance with Principle 7 of the Framework and section 4 of this 
Agreement. 

(r) “Sufficient Plan Approval” means approval, by a vote at a creditors meeting, of a 
Proposed Plan by such percentage of all voting creditors with such percentage of 
aggregate Credits sufficient to meet the definition of a “Special Resolution” under 
section 6 of the Bankruptcy Act B.E. 2483 as amended (or any amended or 
succeeding definition of “Special Resolution” under the Bankruptcy Act). 

(s) “Transferee” shall have the meaning ascribed to it in section 8. 
(t) “Workout” means multilateral efforts to restructure the outstanding Credits and the 

business of the Debtor. 
(u) “Workout Schedule” shall have the meaning ascribed to it in Section 3. 

 
Section 2. Convening of First Meeting of Creditors under this Agreement  
(a) By a Creditor: Any Creditor under this Agreement (the “Convening Creditor”) 

may call a meeting of all creditors (the “First Meeting of Creditors”) to commence 
a Workout. The Convening Creditor shall give the Debtor written notice at least 
fifteen Business Days prior to the scheduled date of the First Meeting of Creditors. 
Within five Business Days of receipt of the notice for the First Meeting of 
Creditors, the Debtor must provide in writing to the Convening Creditor a 
complete current list of all its outstanding Credits including the name, address, 
telefax and telephone numbers of each creditor, as well as a copy of the Debtor 
Accession duly executed by the Debtor. Within three Business Days of receipt of 
the creditor list from the Debtor. Within three Business Days of receipt of the 
creditor list from the Debtor, the Convening Creditor shall notify each creditor 
whose name appears on the list of creditors of the Debtor or who is otherwise 
known to the Convening Creditor of the time and place of the First Meeting of 
Creditors. 

(b) By a Debtor: A Debtor may call the First Meeting of Creditors by giving all its 
creditors at least ten Business Days notice prior to the scheduled date of the First 
Meeting of Creditors, as well as a copy of a Debtor Accession duly executed by 
the Debtor. 

(c) By CDRAC: CDRAC may call the First Meeting of Creditors by giving the Debtor 
written notice at least fifteen Business Days prior to the scheduled date of the First 
Meeting of Creditors. Within five Business Days of receipt of the notice for the 
First Meeting of Creditors, the Debtor must provide in writing to CDRAC a 
complete current list of all its outstanding Credits including the name, address, 
telefax and telephone numbers of each creditor, as well as a copy of the Debtor 
Accession duly executed by the Debtor. Within three Business Days of receipt of 
the creditor list from the Debtor, CDRAC shall notify each creditor whose name 
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appears on the list of creditors of the Debtor or who is otherwise known to 
CDRAC of the time and place of the First Meeting of Creditors. 

 
Section 3. Lead Institution 
At the First Meeting of Creditors, all the attending Creditors under this Agreement 

agree to vote to elect as the Lead Institution(s) a Creditor (s) under this Agreement, or such 
other creditor as approved by CDRAC, having restructuring experience, a significant 
exposure to the Debtor, and a professional working relationship with the senior management 
of the Debtor. The Lead Institution or the Debtor shall notify all known creditors, the Debtor 
and CDRAC of the Lead Institution’s appointment within five Business Days thereof. Such 
notice shall contain the name, telephone and telefax numbers of an individual at the Lead 
Institution that will manage the Workout. The Lead Institution shall establish goals and 
schedules, organize inter-creditor discussions, help resolve inter-creditor issues, liaise with 
financial and other advisors, calculate the amount of Credits outstanding for voting purposes, 
lead negotiations with the Debtor, and ensure the distribution of information to and timely 
responses from, other creditors. Expenses and fees of the Lead Institution shall be borne by 
the Debtor and taken into account in any Approved Restructuring Plan. 

The First Meeting of Creditors shall also draw up an action plan and a time frame for 
the debt restructuring process. The Lead Institution shall submit the same to all known 
creditors, the Debtor and CDRAC within ten (10) Business Days of the First Meeting of 
Creditors. Such action plan and time frame shall contain at a minimum the restructuring steps 
and a schedule meeting at least the deadlines of Appendix IV (the “Workout Schedule”) 
unless otherwise agreed by CDRAC. 

 
Section 4. Steering Committee 
At the request of the Lead Institution or at least two Creditors under this Agreement, all 

the Creditors under this Agreement agree to decide on the need to vote to appoint a steering 
committee. 

The Lead Institution shall be considered as the chairman of the Steering Committee. 
Neither the Lead Institution nor any member of the Steering Committee will be deemed 

under any circumstances to be an agent of any creditor or third party. 
 

Section 5. Provision and Confidentiality of Information 
(a) Within the time frames set forth in the Workout Schedule (or Appendix IV hereto 

in the absence of a Workout Schedule), the Debtor shall provide, and the Lead 
Institution and the Steering Committee shall collect and gather the fullest possible 
information on all relevant matters (including but not limited to all information 
required under applicable Bank of Thailand regulations) for the analysis of the 
current condition of the Debtor, an indication of its future viability in the form of a 
comprehensive business plan, and therefore the feasibility of debt restructuring. 
Such information should include but not be limited to the items specified in 
Appendix V. 
To ensure transparency in the process, relevant information is to be shared 
amongst creditors, Debtors and other concerned parties in the Workout  that 
execute this Agreement or an appropriate confidentiality agreement. 

(b) The executive (decision making) officers of the Debtor must make themselves 
immediately available upon request of the Lead Institution or the Steering 
Committee to answer all questions during a Workout. 

(c) A Debtor’s executive management must provide all required information in a 
timely manner, including but not limited to all the information set forth in 
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Appendix V hereto. Such executive management or persons expressly authorized 
to act on their behalf in all matters related to a Workout must attend all meetings 
as requested by the Lead Institution or the Steering Committee. 

(d) The Debtor, after consultation with professional advisors and creditor 
representatives, must submit to the Lead Institution a comprehensive, transparent 
and achievable business plan including industry analysis and reasonable cash-flow 
projections within the Workout Schedule (or within the timeframe set forth in 
Appendix IV hereto in the absence of a Workout Schedule). 

(e) At the request of the Lead Institution or the Steering Committee, the Debtor shall 
promptly on behalf of all creditors appoint for the benefit of all creditors an 
independent and reputable accounting and/or law firm or other expert nominated 
by the creditors to undertake appropriate duties, including, if requested, the 
preparation of audited financial statements. The Debtor must cooperate fully with 
such firm and promptly provide all requested information. All debtor expenses 
under this clause will be taken into account in any Approved Restructuring Plan. 

(f) Each recipient shall protect in strict confidence and shall refrain from disclosing 
any non-public information (“Confidential Information”) provided by the Debtor 
or any other party and not use any Confidential Information except in the debt 
restructuring process. Each recipient shall refrain from disclosing Confidential 
Information except to its employees and advisors (including mediators and 
executives) who have a need to know such Confidential Information for the sole 
purpose of restructuring the Debtor’s business and its financial obligations, and to 
potential Transferees that duly execute prior to disclosure a confidentiality 
agreement having terms corresponding to section 5(f) and 5(g). 
Notwithstanding the foregoing, no recipient shall have any obligation to preserve 
the confidentiality or restrict the use of any information which  
(i) was previously know to the recipient without breach of this Agreement, or  
(ii)  is disclosed to third parties by the owner thereof without restriction, or 
(iii) is or becomes available to any member of the public by other than 

unauthorized disclosure by the recipient seeking to use such Information, or 
(iv) was or is independently developed by the recipient, or  
(v)  is by agreement of the owner released for disclosure by a third party. 

(g) Disclosure of Confidential Information shall not be precluded if disclosure is: 
(i) in response to a valid order of a court, other governmental body or any 

political subdivision thereof or any regulatory agency; 
(ii) otherwise required by the applicable law of any jurisdiction; 
(iii) of information provided by the Debtor in judicial proceedings; or  
(iv) done to allow Creditors under this Agreement to share information with 

regards to their claims on the Debtor. 
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Section 6. Covenants1 
(a) From the date of its execution of a Debtor Accession, the Debtor must not without 

the consent of all creditors: 
(i) create or assume additional indebtedness; 
(ii) make any investments or incur any expenses outside the ordinary course of its 

business; 
(iii) dispose of any assets outside the ordinary course of its business; 
(iv) lend money or guarantee any other person’s obligations; 
(v) enter into any transactions with related parties other than in the ordinary 

course of business and in such a manner that would be conducted with an 
unrelated party; 

(vi) create any additional security interests on or in the Debtor’s assets (including 
but not limited to assignments of accounts receivable); 

(vii) make any preferential payments including preferential debt repayments to 
creditors; 

(viii)enter into any foreign exchange, swap, or derivative transactions except in the 
ordinary course of their business to cover existing commercial exposures; 

(ix) demand or take any action to recover from any creditor any amounts related 
to any creditor or otherwise seek to enforce any right or remedy relating to 
any creditor; 

(x) directly or indirectly engage in any activity not engaged in by the Debtor as 
of the First Meeting of Creditors; 

(xi) make any payments to shareholders, whether in the from of dividends, 
redemption of equity, repayment of subordinated loans or otherwise; or  

(xii) removed any non-trade assets from the jurisdiction of the Thai courts. 
(b) From the date Debtor executes a Debtor Accession, the Creditors under this 

Agreement agree to temporarily suspend payment of default interest on any of 
their Credits. Upon the Debtor achieving Sufficient Plan Approval, the Creditors 
under this Agreement agree to waive any default interest accrued up to the date the 
Debtor receives Sufficient Plan Approval. If Sufficient Plan Approval is not 
achieved by the end of the Workout Schedule, all suspended default interest and 
other Credits of the Creditors under this Agreement shall become immediately due 
and payable. 

 
Section 7. Mediation 
To assist in the settlement of any material issues arising between the Debtor and one or 

more Creditors under this Agreement, at any time or times during a Workout, the Debtor 
jointly with the Lead Institution or the Steering committee may request CDRAC to appoint a 
mediator ( the “Approved Mediator”) from the list of mediators complied by CDRAC and 
approved by the association of Finance Companies, the Board of Trade, the Federation of 

                                                 
1 The Thai Bankers’ Association, the Foreign Banks’ Association and the Association of Finance Companies 

concur on the clarification with respect to Section 6 within the Debtor-Creditor Agreement (DCA): 
(a) The term “all creditors” in Section 6 of the DCA shall refer to creditors who are signatories to the DCA 
only. However, in consideration of additional loans being sought, consent must be obtained from all signatory 
creditors. In addition, the debtor must contact non-signatory creditors and request consent. The timeframe for 
response from non-signatory creditors will be two weeks. 
(b) Where the debtor utilizes existing credit facilities, the debtor is not considered to have incurred additional 
liabilities for the purpose of the DCA 
(c) Where the debtor requires additional credit facilities or loans, the additional credit should be repaid in full 
before the debtor’s other credit. Therefore, additional credit should be approved as described in 1(a) 
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Thai Industries, the foreign Banks’ Association and the Thai Bankers, Association. The 
parties making a written request for mediation shall provide to CDRAC a statement of the 
issues requiring mediation and any relevant documents. 

(b) Upon receipt of a request for mediation, CDRAC shall within three (3) Business 
Days inform all other relevant persons affected by such issue of the name if the 
Approved Mediator and invite them to submit a statement of issues and any 
relevant documents with five (5) business Days. CDRAC shall provide the 
Approved Mediator with all statements of issues and related documents within 
three (3) Business Days of CDRAC’s receipt thereof. 

(c) Upon appointment, each Approved Mediator shall disclose to CDRAC any 
circumstances likely to give rise to justifiable doubts as to his or her impartiality 
and independence. 

(d) Any Creditor under this Agreement may challenge any Approved Mediator as to 
the impartiality and independence of the Approved Mediator. 
The challenge shall be made in writing notifying the grounds for challenge and 
submitted to CDRAC within five (5) Days from the date of the notification by 
CDRAC of the name of the Approved Mediator. 

(e) If CDRAC agrees with the grounds for challenge or the approved Mediator 
withdraws after the challenge, the procedure provided in Section 7 (b) shall apply 
for appointment of the substitute Approved Mediator, otherwise the challenged 
Approved Mediator will stand appointed. 

(f) Subject to this Agreement, the approved Mediator may conduct mediation in such 
manner as he or she considers appropriate, provided that all Creditors under this 
Agreement and the Debtor are treated with equality and fairness, all Creditors 
under this Agreement and the Debtor are given a fair opportunity of presenting this 
position  prior to any final proposal of the Approved Mediator, the mediation shall 
commence within ten (10) Business Days of the later of appointment of the 
Approved Mediator of CDRAC rejection of any challenge under section 7 (e), and 
any proposal is in accordance with all sections of the Framework. 

(g) Unless otherwise agreed upon, the presentation of positions shall be in the 
following manner: 
(i) all documents in support of a position of a Creditor under this Agreement of a 

Debtor shall be submitted to the Approved mediator with a copy to CDRAC 
within ten (10) Business Days of the appointment of the approved Mediator. 
In cases where the approved Mediator deems appropriate, the approved 
Mediator may request additional documents as reasonably required that are 
not restricted from disclosure by any law, regulation, agreement or fiduciary 
obligation. 

(ii) Any Creditor under this Agreement of the debtor may request to appear 
before the Approved Mediator to explain its position, in which case the 
Approved Mediator must meet with such person. A Creditor under this 
Agreement or the Debtor must appear for a mediation session if requested by 
the Approved Mediator. 

(iii) All mediation efforts shall be held in private and no mediator nor other person 
shall make any public statement nor disclose any confidential Information 
except as provided in Section 5. 

(h) The proposal of the Approved Mediator shall be given within twenty (20)n 
Business Days from the submission of documents under section 7 (g) (i), unless an 
extension of time is deemed necessary by the approved Mediator. 
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(i) Proposals of the Approved Mediator shall be made in writing, signed by the 
Approved Mediator and state a proposed resolution to any specific issue presented 
or an overall potential structure for a Workout. 

(j) The Approved Mediator shall inform CDRAC of its proposal CDRAC shall inform 
the Creditors under this Agreement and the Debtor of the Approved Mediator’s 
proposal. 

(k) Except as expressly provided herein, nothing that transpires in or results from any 
mediation efforts shall in any manner affect or alter any legal rights of remedies of 
any person unless such person executes a binding agreement as to such affected or 
altered rights or remedies or remedies or such legal rights or remedies are 
otherwise altered or affected by operation of law. 

(l) The frees and expenses of the approves Mediator shall be born the Debtor and 
taken into account under any Approved Restructuring Plan. 

 
Section 8. Debt Trading 
Any Creditor electing to sell some or all of its Credits to a third party the (“Transferee”) 

during the Workout must 
(a) inform the Transferee in writing of the current status of the Workout and that 

previously decided issues are not subject to renegotiations; and 
(b) for sale to Affiliates only, have the intended Transferee execute a binding 

agreement to accept and be governed by the terms of this Agreement. 
 
 

Section 9. Voting on Proposed Plan; Implementation of Approved Restructuring 
Plan2 

Subject to due complian1ce by the Debtor with the terms and conditions hereof 
including but not limited to the Debtor’s submission of a Proposed Plan under item 8 of 
Appendix IV, all Creditors under this Agreement in any Workout agree to cast their votes in 
                                                 
2 The Thai Bankers’ Association, the Foreign Banks’ Association and the Association of Finance Companies 

concur on the clarification with respect to Section 3 and Section 9 of the inter-creditor Agreement (ICA) and 
the Debtor-Creditor Agreement (DCA): 

(a) All financial creditors who hold credits (as defined in the Agreement) will be invited to vote at the 
creditors’ meeting regardless of whether they are current signatories of the Agreement or not. 

(b) Thai all attending creditors must vote at the meeting to indicate their support to the proposed plan 
or otherwise. 

(c) That all creditors casting a vote must sign a voting paper to confirm their formal vote and their 
written agreement to abide by the vote, in accordance to the terms of the Agreement. 

Definition of Financial Creditors 
A financial creditor is defined broadly as any one of the following; 

1. An Institution that is regulated by law under the Commercial Banking Act or Finance Companies 
Act or is regulated by the Bank of Thailand. 

2. An institution that is regulated under any applicable Insurance Act. 
3. Any institution  that is established by a specific law and that is owned / controlled / regulated by 

the Ministry of Finance or Ministry of Commerce, e.g. Industrial Finance Corporation of Thailand. 
This also includes any equivalent institutions in other jurisdictions, e.g. The export-import Bank of 
the united States.  

4. Any public or privately owned Asset Management Company established under Thai Law. 
5. Any entity whose main business is the provision of credit (as defined in the DCA). 
6. Bondholder (voting either in their own right or through a trustee) 
But for avoidance of doubt a financial creditor excludes:- 
1. Trade creditors 
2. Any creditor which holds the debt on behalf of the debtor or shareholder of the debtor or any 

affiliate or associated company, whether directly or through an agent or nominee. 
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favor of or against any Proposed Plan within the schedule set forth in Appendix IV hereto and 
any other earlier deadlines in the Workout Schedule.  Any vote cast against a Proposed Plan 
shall be accompanied by a written statement of substantive objections to specific portions of 
the Proposed Plan. 

If a Debtor fails to submit a Proposed plan under item 8 of Appendix IV, CDRAC will 
appoint at the Debtor’s expense a qualified financial advisor to prepare a Proposed Plan 
within thirty calendar days of appointment and the terms hereof shall apply to such Proposed 
Plan. 

If, after completion of step 10 or step 11 of the process set forth in Appendix IV, a 
Proposed Plan receives Sufficient Plan shall be deemed an Approved Restructuring Plan 
binding on the Debtor and all creditors. Thereafter, unless otherwise determined by Creditors 
under this Agreement that hold a majority of all Credits of the Creditors under this Agreement 
that hold a majority of all Credits of the Agreement shall vote at any creditors meeting or 
court proceeding only in favor of such Approved Restructuring plan without modification. 
The Debtor all Creditors under this Agreement shall use all reasonable efforts to implement 
the terms of the Approved Restructuring Plan, including where necessary by seeking approval 
of the Approved Restricting Plan,  including where necessary by seeking approval of the 
Approved Restructuring Plan under Chapter 3/1 of the Bankruptcy Act from a court having 
jurisdiction. 

 
Section 10. Releases 
Each of the Creditors under this Agreement and the Debtor (the “Releasing Party” on 

its own behalf and on behalf of any all of its officers, director, employees, and representatives 
(all such persons and entities are herein referred to as “the Releasing Party’s Related Parties” 
does hereby irrevocably and absolutely: 

(i) release, discharge and acquit and agree to hold harmless and indemnify BOT, 
CDRAC, Approved Mediators, Lead Institutions and any member of a Steering 
/committee serving under this Agreement (the “Released Party”) and each of their 
officers, directors, employees, advisors, representatives,  heirs and successors (all 
such persons are hereinafter referred to as “the Released Party’s Related Parties”) 
collectively and individually from any and all claims, suits, demands, causes of 
action, liabilities, debts, expense, obligations or damages of whatever nature, 
whether in contract or tort or pursuant to statute, at law or in equity, whether 
matured or unturned, known, foreseen or unforeseen, including but not limited to 
claims, suits, demands, causes of action, debts, agreements, expenses, obligations 
or damages arising out of or in any way related to this Agreement; and 

(ii) Covenant and agree never to sue, bring, commence, prosecute, institute, maintain, 
continue, aid, or join in any lawsuit, action at law, arbitration or other proceeding 
against or involving any. of the Released Party or the Released Party’s Related 
Parties based upon any claims, demands, liabilities, causes of  action, obligations, 
expenses or damages arising from or in any way related to this Agreement. 

 
 

Section 11. Breach of Agreement 
The occurrence of any of the following events shall constitute a breach of this 

Agreement : 
(a) the Debtor for any reason fails to perform or observe any of its obligations under 

this Agreement and, if such failure is capable of remedy, the Debtor does not 
effect a full remedy within five Business Days; 
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(b) any representation or warranty given, made or deemed made by the Debtor is or 
becomes or proves to have been untrue, incorrect or misleading in any material 
respect and, it capable of remedy, the Debtor does not effect a full remedy within 
five Business Days; 

(c) this Agreement or any part hereof shall at any reason cease to be declared to void 
or shall be repudiated or frustrated or the validity or enforceability hereof shall 
at   any  time be contested by their Debtor or any person, or the Debtor shall deny 
that it has any or further liability or obligations hereunder; 

(d) any action or proceeding of or before any court or authority shall be commenced to  
enjoin  or restrain the performance of  and compliance with the obligations 
expressed to be assumed by the Debtor hereunder, or in any manner to question the 
legality, validity, binding effect or enforceability of this Agreement. 
Any governmental  authority or any person acting or purporting to act under 
governmental authority shall have taken any action to condemn, seize or 
appropriate, or to assume custody or control of, all or any substantial part of the 
property of their Debtor of shall have taken any action to displace the management 
of the Debtor to curtail  its authority in the conduct of the business of the Debtor;  
or 

(f) The Kingdom of Thailand or any legislative, executive or judicial body thereof 
(whether by a general suspension of payments or a moratorium on the payment of 
indebtedness or otherwise), or any treaty, law, regulation, communiqué, decree, 
ordinance or policy of Kingdom of Thailand shall purport to render any provision 
of this Agreement invalid or unenforceable or shall purport to prevent or 
materially delay the performance or observance by the Debtor of its obligations 
hereunder. 

At any time after the occurrence of a breach of this Agreement and upon the receipt by 
the Debtor of written notice from the Required Creditors under this Agreement, this 
Agreement shall terminate immediately as to Debtor without the requirement of any further 
notice or action. After three unremedied breaches by the Debtor under sections 11 (a) and (b), 
or if any Debt of fails to timely execute and provide a Debtor Accession under section 2, the 
Creditors under this Agreement agree to seek collection of their Credits under judicial process 
and/or immediate liquidation or reorganization of the Debtor under new management pursuant 
to the Bankruptcy Act. 

If any Creditor under this Agreement (a “Non-Complying Creditor”) fails to comply 
with Section 9 hereof (Voting on Proposed Plan; Implementation of  Approved Restructuring 
Plan) any other Creditor under this Agreement may report the non-compliance to CDRAC. 

Subject to the laws and regulations applicable to financial institutions in Thailand , by 
virtue of the provisions of this Agreement BOT may take any or all of the following measures 
with respect to any Non-Complying Creditor 

(i) give a warning letter to the Non-Complying Creditor; 
(ii) impose a fine on the Non-Complying Creditor as a result of non-compliance, Such 

fine shall be payable to CDRAC against the operating expenses of CDRAC and its 
members and shall not exceed 10 % of the Non-Complying Creditor’s claims 
against the Debtor but in no event be less than Baht 500,000. 

In the event of any material breach of a provision of this Agreement other than section 
9 by a Creditor under this Agreement, any other Creditor under this Agreement may report 
such breach to CDRAC and CDRAC may issue a warning letter to the breaching Creditor 
under this Agreement. 
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Section 12. Amendments to Framework 
The Parties agree that the Framework shall be amended as follows: 
(a) Principle 1 of the Framework is amended by adding the following as 
Implementing Policies 1 (E) and 1 (F) 

 
(E) Management of Debtor: Whenever possible, existing management of the Debtor 
should be retained in such positions, and with such duties and responsibilities, that 
such management will, in the opining of a majority of performance equivalent to the 
management of the Debtor’s main competitors, Mutually agreed new executives shall 
be added to manage only those functions where existing management is currently 
non-comcutives of the Debtor’s main comertitors.  Notwithstanding the foregoing, 
the appointment of the chief financial officer or other person having ultimate 
management responsibility for the financial affairs of the Debtor must receive the 
approval of a majority of all creditors throughtout the Plan Term.  In addition, where 
feasible creditors should have the option of eing equitable represented of the board of 
directors of the Debtor throughout the Plan Term. 

 
(F) Sales of Assents: Any assets of the Debtor scheduled to be sold by a plan  
approved by the creditors should be sold to yield the most immediate commercial 
return unless there is a strong probability in the opinion of a majority of all creditors 
that retention of such assents for a longer period will yield a greater overall return to 
the creditors when discounted to a present value.  Such sales may be made to third 
parties of special purpose vehicles established  for the benefit of the creditors, such as 
asset management companies or property mutual funds.” 

 
(b) Implementing Policy 2(E) of the Framework is amended to read as follows: 
 

“(E) Debt-to – Equity Conversions: Under normal circumstances debt-to-equity 
conversions shall be a “last resort” in any Workout and used only in circumstances 
which result in greater than liquidation value for creditors Debt-to-equity conversions 
should be conducted at a fair and equitable price with regards to the independently 
appraised value of the Debtor as a going concern at the date of the conversion 
(assuming adequate working capital under an Approved restructuring plan).  
Creditors must be given a feasible exit strategy to dispose of such equity , either by 
sale on a recognized exchange or some other liquid process.  Whenever feasible, 
existing shareholders should be given the first option to purchase such equity.”  

 
Section 13. No Waiver 
All Credits are and shall continue to be in full force and effect and are hereby in all 

respects ratified and confirmed. 
Except as otherwise expressly provided in this Agreement, the execution, delivery and 

effectiveness of this Agreement and the performance of  obligations and exercise of rights 
hereunder shall not constitute a waiver by any of the Creditors under this Agreement of any 
right, power of remedy which any of the creditors under this Agreement may have under of in 
respect of any Credit of otherwise.  Without limiting the foregoing, the execution, delivery 
and effectiveness of this Agreement shall not operate as a waiver of the right of any Creditor 
under this Agreement to the payment of any Credit, interest or default interest thereon, or as a 
waiver of any breach of default thereunder. 
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Section 14. Amendment 
The amendment of waiver of any provision of this Agreement shall not be effective 

unless the same shall be in writing and signed by the Debtor and, with respect to Sections 3, 4, 
8, 12, and 15 the Majority Creditors, and with respect to any other provision of this 
Agreement, all Creditors under this Agreement, and then such amendment, waiver of consent 
shall be effective only in the specific instance and for the  specific instance and for the 
specific purpose for which given. 
 

Section 15. Notices 
All notices and other communications provided for in, or effected pursuant to, this 

Agreement shall be in writing and shall be effective as of the following dates: (I) if delivered 
by hand, then at delivery; (ii) if mailed, first class postage prepaid, return receipt requested, 
then on the fifth Business Day after deposit in the mail; (iii) if sent by overnight courier 
service; or (iv) if sent by facsimile transmission and followed by hand-delivery, mail or 
overnight courier copy, then upon confirmation of transmission by the sender’s facsimile 
machine. 

 
Section 16. Applicable Law 
This Agreement shall be governed by, and shall be construed and enforced in 

accordance with, the laws of Thailand, without regard to conflicts of laws principles. 
 

Section 17. Transitional Provisions 
Within forty-five Business Days of the date of execution hereof, all debtors and 

Creditors under this Agreement shall inform CDRAC in writing of the current status of and 
Workouts involving a Debtor hereunder. CDRAC shall notify in writing the Debtor and all 
affected Creditors under this Agreement of the step of the Process Schedule corresponding to 
such current status.  Upon receipt of such notice from CDRAC, this Agreement shall apply to 
such Workout, provided that section 11 of this Agreement (Breach of Agreement) shall only 
apply to any breach occurring or continuing after the date.a Debtor of Creditor under this 
Agreement has agreed to be bound to the terms hereof 
 

Section 18. Term 
This Agreement shall bind all Creditors under this Agreement until December 31, 2000 

and indefinitely thereafter provided, however, any Creditor under this Agreement may elect to 
terminate its individual obligations and rights under this Agreement effective on any date after 
December 31, 2000 by giving at least thirty days prior written notice to CDRAC.  
Notwithstanding the foregoing, this Agreement will bind each Debtor throughout the term of 
the Workout of such Debtor. 

 
Section 19. Counterparts; Effectiveness 
This Agreement and any Creditor Accession, Debtor Accession or amendments, 

waivers, consents, of supplements may be executed in counterparts, each of which when so 
executed and delivered shall be deemed an original and all of which, when taken together, 
shall constitute but one and the same instrument. 

 
Section 20. Scope of Rights 
In no event shall this Agreement confer, or be deemed to confer, any rights or privileges 

on any person not a party hereto other than as expressly provided in section 10 hereof. 
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Section 21. Good Faith 
All parties shall in good faith comply with the provision of this Agreement and the 

decisions made by a Steering Committee, CDRAC or the BOT pursuant to the provisions of 
this Agreement. 

 
IN WITNESS WHEREOF, the parties after having read and understood all the terms 

and conditions hereof, execute this Agreement intending to be legally bound by all its 
provisions. 
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APPENDIX   – Debtor Accession 
(Letterhead of Debtor) 
To :    All Parties (as defined under the Debtor – Creditor Agreement on Debt 
           Restructuring Process) 
Dear Sirs , 
           Reference is made to the Debtor-Creditor Agreement on Debt Restructuring 

Process (the “Agreement”) and made between certain financial institutions (the “Creditors 
under this Agreement”) the Corporate Debt Restructuring Advisory Committee (“CDRAC”) 
and the Bank of Thailand (“BOT”). Capitalized terms used herein shall have the meanings 
ascribed to them in the Agreement. 

            We,______Limited (the “Debtor”), hereby agree to be bound by all the terms 
and condittions of the Agreement as an original party thereto for the proposed Workout of our 
Credits to the Creditors under this Agreement.  We also agree to support and implement, and 
use our best efforts to cause our shareholders to support, any Proposed Plan or Approved 
Restructuring Plan. 

             We confirm that we have received a copy of the Agreement together with such 
other documents and information we require. 

              We hereby irrevocably and unconditionally undertake that we will perform in 
accordance with all the terms and conditions under the Agreement as a Debtor from the date 
hereof. 

               This Debtor Accession shall be governed by and construed in accordance 
with the laws of Thailand. 

                 We execute this Accession by our authorized representative(s) intending to 
be fully and legally bound to all the terms and conditions hereof and of the Agreement. 

 
Debtor 
 
………………………………………..Limited 
 
……………………………………………….. 
By : 
Name (S) :                                                       (corporate seal if required) 
Address : 
Telefax :       
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6.8 Creditors under this Agreement 
 

The Thai Banker’s Association 

Bangkok Bank Public Company Limited 

Bangkok Metropolitan Bank Public Company Limited 

Bank of Asia Public Company Limited 

Bank of Ayudhya Public Company Limited 

Bankthai Public Company Limited 

Krung Thai Bank Public Company Limited 

Nakornthon Bank Public Company Limited 

Radanasin Bank Public Company 

Siam City Bank  Public Company Limited 

Siam Commercial Bank Public Company Limited 

Thai Farmers Bank Public Company Limited 

Thai Military Bank Public Company Limited 

The Thai Danu Bank Public Company Limited 

 

The Association of Finance Companies 

AIG Finance (Thailand) Public Company Limited 

Asec Finance & Securities Company Limited 

Asia Finance Public Company Limited 

Ayudhya Investment and Trust Public Company Limited 

Bangkok First investment & Trust Public Company Limited 

BTM Finance & Securities (Thailand) Limited 

Citicorp Finance & Securities (Thailand) Limited 

Ekachart Finance Public Company Limited 

Global Thai Finance & Securities Limited 

HSBC Finance & Securities (Thailand) Limited 

Kiatnakin Finance & Securities Public Company Limited 

National Finance Company Limited 

National Finance Public Company Limited 

Phatra Thanakit Public Company Limited 

Radanatun Finance Public Company Limited 

SG Asia Credit Public Company Limited 

 88  



Thai Capital Finance Company Limited 

Thai Sakura finance & Securities Company Limited 

The Book Club Finance & Securities Public Company Limited 

The Ocean Finance Company Limited 

The Siam Industrial Credit Public Company Limited 

Tisco Finance Public Company Limited 

Thaksin Finance Company Limited 

 

The Foreign Banks’ Association 

ABN-AMRO Bank N.V. 

American Express Bank Limited 

Bank of America N.T. & S.A. 

Bank of China 

Banque Paribas 

Banque Nationnale de Paris 

Bharat Overseas Bank Limited 

Chinatrust Commercial Bank Limited 

Citibank, N.A. 

Credit Agricole Indusuez 

Credit Lyonnais 

Deutsche Bank AG 

Dresdner Bank AG 

First Commercial Bank 

Generale Bank, S.A. 

ING Bank N.V. 

KBC Bank N.V. 

Korea Exchange Bank 

NATEXIS Banque 

National Australia Bank Asia, Limited 

Oversea Chinese Banking Corporation Limited 

Overseas Union Bank Limited 

Rabobank Nederland 

Sime Bank Berhad 
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Societe Generale 

Standard Chartered Bank 

The Bank of New York 

The Bank of Nova Scotia 

The Bank of Tokyo-Mitsubishi, Limited 

The Chase Manhattan Bank 

The Dai-Ichi Kangyo Bank, Limited 

The Daiwa Bank, Limited 

The Development Bank of Singapore Limited 

The Fuji Bank, Limited 

The Hong Kong and Shanghai Banking Corporation Limited (HSBC) 

The Industrial Bank of Japan, Limited 

The International Commercial Bank of China 

The Sakura Bank, Limited 

The Sanwa Bank, Limited 

The Sumitomo Bank, Limited 

The Tokai Bank, Limited 

The Yamaguchi Bank Ltd. 

UBS AG 

Union Bank of California, N.A. 

United Overseas Bank Limited 

United World Chinese Commercial Bank 

 

Specialised Financial Institutions  

The Export – Import Bank of Thailand 

The Industrial Finance Corporation of Thailand 

 

Asset Management Companies 

Chanthabure Asset Management Company Limited 

NFS Asset Management Company Limited 

Radanasin Asset Management Company Limited 

Thonburi Asset Management Company Limited 

Tawee Asset Management Company Limited 
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บริษัท บริหารสินทรัพย์ทวี จำกัด 

6.9 Creditor Accession 
 
(Letterhead of Financial Institution) 

To : All Parties (as defined under the Debtor-Creditor Agreement on Debt Restructuring) 

Dear Sirs , 

 Reference is made to the Debtor-Creditor Agreement on Debt Restructuring Process 

(the “Agreement”) and made between certain financial institutions (the “Creditors under this 

Agreement”). The Corporate Debt Restructuring Advisory Committee (“CDRAC”) and the 

Bank of Thailand (“BOT”). Capitalized terms used herein shall have the meanings ascribed to 

them in the Agreement. 

 We,__________________ hereby agree to be bound by all the terms and 
conditions of the Agreement as well as all the terms and conditions of the Inter-creditor 
Agreement on Restructure Plan Votes and Executive Decision Panel Procedures dated 
March 19, 1999 as a “Creditor under this Agreement” and an original party thereto . 

 We confirm that we have received a copy of the Agreement and the Inter-creditor 

Agreement on Restructure Plan Votes and Executive Decision Panel Procedures together with 

such other documents and Information we require 

 We hereby irrevocably and unconditionally undertake that we will perform in 

accordance with all the terms and conditions under the Agreement and the Agreement on 

Restructure Plan Votes and Executive Decision Paned Procedures as a “Creditor under this 

Agreement” from the date hereof. 

 This Creditor Accession shall be governed by and construed in accordance with the 

laws of Thailand. 

 We execute this Accession by our authorized representative (s) intending to be fully and 

legally bound to all the terms and conditions hereof, of the Agreement, and the Inter-creditor 

Agreement on Restructure Plan Votes and Executive Decision Paned Procedures. 

_______________________________ 

______________________________________________ 

By : 
Name (s) :     (corporate seal if required) 

Address : 

Telefax : 
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6.10. Process Schedule 
 

 Stage Time 
1. Call First Meeting of Creditors Anytime by CDRAC, Debtor or any 

Creditor under this Agreement 
2. Debtor executes Debtor Accession: 

First Creditors Meeting, appointment of Steering 
Committee/lead Institution; 
Establishment of Workout Schedule 

Within fifteen Business Days of # 1 

3. Creditors submit claims in writing to Steering 
Committee/ lead Institution 

Within fifteen days of # 2 

4. At any creditors meeting or Steering Committee 
meeting a debtor representative with decision-
making authority must appear and answer any and 
all questions 

Continuous 

5. Debtor’s “Management” (i.e. directors officers) must 
submit at a minimum the following information: 
assets, liabilities and obligations the Debtor owes to 
creditors; property given by the Debtor as security to 
creditors and the date given; property of other parties 
in the Debtor’s possession: the Debtor’s 
shareholdings in other companies or juristic persons; 
names, businesses and addresses of all creditors; 
names, businesses and addresses of the Debtor’s 
debtors; details of the property including payments 
which the Debtor expects to receive in the future 

within 7 days of # 2 

6. The appointment of an independent Accountant 
and/or other experts shall be carried out as requested 
by the creditors based on the agreed terms of 
reference 

Within 7 days of # 2 

7. Debtor submits information set forth in Appendix V, 
draft business plan and all Further information 
requested by creditors Or independent accountant 

Within two months of # 2, 
extendable by CDARC up to one 
month maximum 

8. Proposed Plan submission to all Creditors by 
Creditors Committee, Debtor and independent 
accountant, along with written approval of the 
Proposed Plan by the Debtor 

Within three months of # 2, 
extendable up to two months with 
consent of CDRAC. 
If no timely Proposed Plan is 
submitted, CDRAC will appoint at 
Debtor’s Expense a qualified 
financial advisor to prepare a 
Proposed Plan within Thirty 
calendar days. 

9. Creditors propose amendments to Proposed Plan Within 10 Business Days of # 8 

10
. 

Creditor Meeting to vote on plan, dissenting 
creditors may submit an alternative Proposed Plan 

15 Business Days after # 9 

11
. 

Second vote on Proposed Plan or vote On Alternate 
Proposed Plan (if necessary) 

10 Business Days after # 10 (if 
Sufficient Plan Approval is not 
achieved under # 10) 
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6.11. Information Required From Debtor 
 
A. GROUP AND CORPORATE STRUCTURE 

(1) All subsidiaries and associated companies, percentage shareholding, and 

Country of incorporation. 

(2) Business reporting and management structure 

(3) Legal ownership of all major assets 

(4) Summary of senior management/board experience and qualifications 

(5) Summary of corporate governance policies, standards and procedures 

(6) Summary of management information systems 

(7) Summary of accounting policies, standards and procedures 

(8) All related inter-company transactions or other inter-company revenue- 

Earning agreements (trading and non-trading) and the basis and terms and 

Conditions thereof 

(9) Shareholder and director remuneration and agreements 

 

B. LIABILTIES 

(1) All liabilities (including contingent and off-balance sheet) with current utiliza 

tions, original maturities and  purpose of each separate utilization 

(2) Legal claims or potential legal claims 

 

C. RECOURSE STRUCTURE 

(1) Specific details of tender, borrower, secured party, guarantors/letters of 

Comfort and any limitations thereon 

(2) Details of any security, negative pledge and subordination arrangements 

 

D. ASSETS 

(1) List of all tangible and non-tangible assets (current or long term) 

(2) Any existing assets registers 

(3) Latest internal of independent appraisals of assets 

(4) Aging reports of accounts receivable 

 

E. BUSINESS PLAN 

(A) Industry analysis and Debtor profile 
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(1) Brief summary of the Debtor’s industry outlook over the forecast period, fore 

casted industry profitability and growth rates, supply and demand forecasts 

for industry inputs and outputs, regulatory and taxation aspects 

(2) Description of the Debtor’s business operations, identification of core business 

non-core business and surplus assets 

(3) Analysis of the Debtor’s competitive position within the (core) industry.  This 

analysis should include market share analysis and profitability/cost 

benchmarking. 

(B) Historical Results and Present Financial Position 

(1) Brief analysis of results over the previous 12 month (cashflow, profit and loss And 

balance sheet) 

(C) Forecasts 

(1) Trading forecasts (cashflow, profit and loss and balance sheet) for the next 

12 months on a month by month basis, and for the next (3) years on an 

annual basis. 

(2) Sensitivity analysis of major assumptions. 

(3) Identification of future working capital requirements 

(4) Planned cost-cutting and revenue enhancement initiatives 

(5) Planned sale of non-strategic assets and anticipated proceeds 

The analysis in parts B and C should identify the major business lines or product groups] 

And classify them according to whether they are likely to be profitable or unprofitable 

during the forecast period.  If unprofitable, indicate what reasons, if any, exist to justify 

their continued existence. 

 

F. MAJOR AGREEMENTS FOR LAST THREE YEARS 

(1) Customers 

(2) Suppliers 

(3) Lenders 

(4) Shareholders 

(5) Executives 
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6.12 Framework for Corporate Debt Restructuring in Thailand 
 
The Framework for Corporate Debt Restructuring in Thailand has been drafted and approved 
by the following organisations as acknowledged by each respective Chairman: 
 
Chairman of the Corporate Debt Restructuring Advisory Committee 
Vice Chairmen of the Corporate Debt Restructuring Advisory Committee 
Chairman of the Board if Trade of Thailand 
Chairman of the Federation of Thai Industries 
Chairman of the Thai Bankers’ Association 
Chairman of the Association of Finance Companies 
Chairman of the Foreign Banks Association 
 
Introduction 
 

The Board if Trade of Thailand, Federation of Thai Industries, the Thai Bankers’ 
Association, the Association of Finance Companies and the Foreign Banks’ Association have 
jointly prepared this framework for corporate debt restructuring. 

The framework is non-binding and non-statutory but is a statement of the approach that 
is expected to be adopted in corporate workouts involving multiple creditors.  The framework 
exists based on general market acceptance and its practices may be altered of amended to 
serve the needs of the business and financial communities. 

The basic premise is to ensure that a business can survive if there is a reasonable 
Possibility that it is viable.  The framework is designed to promote a spirit of timely co-
operation amongst concerned stakeholders for their mutual benefit. 

There is no intention within this approach to force any creditor to forgo any rights. 
 
Objective 
 
Successful implementation of an informal framework outside bankruptcy proceedings for the 
efficient restructure of the corporate debt of viable entities to benefit creditors, debtors, 
employees, shareholders and the Thai economy by 

i) Minimising losses to all parties through co-ordinated workouts. 
ii) Avoiding companies being placed unnecessarily into liquidation, thereby preserving 

jobs and productive capacity wherever feasible. 
 
 
PRINCIPLE  1. ANY CORPORATE DEBT RESTRUCTURING SHOULD ACHIEVE A 

BUSINESS, RATHER THAN JUST A FINANCIAL, RESTRUCTURING 
TO FURTHER THE LONG TERM VIABILITY OF THE DEBTOR. 

 
Implementing Policies: 
A. All participants in a corporate debt restructuring exercise must recognize the need for 

Thai companies to return to commercially viable operations for the foreseeable future. 
Short term concessions, reduction of principal and interest and even additional credit 
cannot by themselves make a business viable long-term. Rather, such concessions and 
reductions are at best a basis to allow a company to implement a business plan that will 
ensure its long-term profitable existence. 
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B. Any proposed debt restructuring must be analysed in terms of the probability a business 
plan can and will be implemented that will provide creditors an agreed acceptable return 
while leaving the debtor able to contribute meaningfully to the Thai economy in the 
future. Any successful business restructuring will require a business plan which aims for 
the ongoing viability of the business without reliance on short-term concessions. 

C. A prerequisite to determining the viability of a business is the obligation of the debtor to 
appoint for the benefit of the creditors an independent and reputable accountant or other 
expert as nominated by the creditors to undertake appropriate due diligence. (See 
Principle 9) The provision of credible and reliable financial and operational information 
is essential in determining the future viability of the affected business. (See Principle 8) 
N.B. For smaller or less complex cases, this provision does not apply. 

D. As the party that is closest to market conditions, and may know what is required to be 
competitive and profitable in its market, it is incumbent on the management of the debtor 
after consultation with professional advisors and creditor representatives to present a 
comprehensive, transparent and achievable business plan including cash-flow projections 
as a prerequisite to any restructuring or provision of new credit. 

 
 
PRINCIPLE 2. PRIORITY MUST BE GIVEN TO REHABILITATE ASSETS TO 

PRRFORMING STATUS IN FULL COMLONACE WITH BANK OF 
THAILAND REGULATION 

 
Implementing Policies: 
A. Financial restructuring must not be implemented in a manner to merely avoid debt 

classification or the maintenance of reserves or to evade income recognition riles (See 
BOT Notification 1837/2541 Attachment 1, paragraph 1.)  

B. Reports by the independent accountants, lead institution or creditors’ committee must 
contain at a minimum the information required in paragraph 4.1 of Attachment 1 to the 
BOT Notification 1837/2541. 

C. A final restructuring agreement should establish at minimum  a monitoring system in 
conformity with paragraph 4.2 of BOT Notification 1837/2541. 

D. Optimal viable interest rates and payment schedules should be established considering 
the debtor’s actual ability to make  payments, a reasonable risk return for creditors and 
the legitimate need to minimize reserve requirements. 

E. Any non-traditional restructuring approach such as debt forgiveness, should only be 
considered as a last resort. To the extent debt forgiveness is requested, it must be 
compensated in some manner such as stock or warrants 

F. A prime consideration in restructuring plans must be to allow the debtor to become and 
stay current on principal and interest as soon as feasible. 

 
 
 
PRINCIPLE 3. EACH STAGE OF THE CORPR\ORATE DEBT RESTRUCTURING 

PROCESS MUST OCCUR IN A TIMELY MANNER  
 
Implementing Policies: 
A. Any delay in implementing the debt restructuring of a company that has the potential to 

be economically viable diminishes the probability of the resurrection of the company and 
harms the debtor, creditors, and other stakeholders. 
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B. It is thus a fundamental requirement that a schedule of fixed deadlines be established and 
met in any attempted debt restructuring process. Appendix I is a guideline for such 
schedules and can be shortened or lengthened if agreed by all parties. 

 
 
PRINCIPLE 4. FROM THE FIRST DEBTOR-CREDITOR MEETING,  IF THE 

DEBTOR’S MANAGEMENT IS PROVIDING FULL AND ACCURATE 
INFORMATION ON THE AGREED SCHEDULE AND 
PARTICIPATING IN ALL CREDITOR COMMITTEE MEETINGS, 
CREDITORS SHALL “STANDSTILL” FOR A DEFINED, 
EXTENDABLE PERIOD TO ALLOW INFORMED DECISIONS TO BE 
MADE. 

 
Implementing Policies: 
 
A. Standstills will normally run for an initial limited period of the lesser of sixty calendar 

days or the time required to gather information and make a preliminary assessment of the 
commercial viability of the debtor. 

B. Standstill arrangements can be extended pending a full restructuring if commercial 
viability is demonstrated by the business plan. 

C. During the period of a standstill, individual creditors should not  
(i) amend any outstanding credit facility 
(ii) take additional security or guarantees 
(iii) make demand or accelerate facilities 
(iv) charge default interest 
(v) commence collection or bankruptcy proceedings 
(vi) enforce security except for set-off rights 

D. During a standstill period. debtors should not without consent of all creditors : 
(i) incur any expenses outside the ordinary course of their businesses; 
(ii) dispose of any assets outside the ordinary course of their businesses; 
(iii) lend money; 
(iv) enter into any transactions with related parties other than in the ordinary course of 

business and in such a manner that would be conducted with an unrelated party; 
(v) create any additional security interests; or  
(vi) make any preferential payments. 
(vii) enter into any foreign exchange, swap, or derivative transactions except in the 

ordinary course of their business to cover existing commercial exposures 
E. Any creditor not intending to stand still shall give at least three banking days prior 

written notice to the lead bank of their intention to take any action. 
 
 
PRINCIPLE 5. BOTH CREDITORS AND DEBTORS MUST RECOGNEZE THE 

ABSOLUTE NECESSITY OF ACTIVE SENIOR MANAGEMENT 
INVOLMENT THROUGHOUT THE DURATION OF THE DEBT 
RESTRUCTURE. 

 
Implementing Policies: 
A. The executive decision-makers of all parties must be directly and actively involved at all 

stages of the restructuring effort in order to avoid last minute changes and ensure 
compliance with the agreed schedule. 
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B. From the creditors’ side, representatives at all meetings must undertake to keep their 
ultimate decision-makers fully informed at all stages and receive their timely input 
(especially requests for further information).  Decision-makers must be made aware of 
all scheduled deadlines and be able to convey their institution’s position in conformity 
with the schedule.  Bank officers taking part in restructuring efforts must be delegated 
the authority to negotiate in the name of their financial institution (See BOT Notification 
1837/2541, Attachment 1, paragraph 3.3).  Creditor executives are also responsible fo 
ensure that any information provided shall not be used for purposes other than corporate 
debt restructuring such as insider trading.  Furthermore, creditor executives are 
responsible for ensuring that affiliated units or offices in their organisations not directly 
involved in the restructuring process do not have access to or receive any such 
information that is not in the public domain. 

C. Debtor’s executive management should provide all requisite information in a timely 
manner.  Such executive management. or persons expressly authorized to act on their 
behalf in all matters related to the restructuring, must attend all creditor meetings. 

 
 
PRINCIPLE 6. A LEAD INSTITUTION, AND A DESIGNATED INDIVIDUAL WITHIN 

THE LEAD INSTITUTION, MUST BE APPOINTED EARLY IN THE 
RESTRUCTURING PROCESS TO ACTIVELY MANAGE AND 
COORDINATE THE ENTIRE PROCESS ACCORDING TO DEFINED 
OBJECTIVES AND DEADLINES. 

 
Implementing Policies: 
A. One lead creditor institution should establish goals and schedules, organize inter-creditor 

discussions, help resolve inter-creditor issues, liaise with financial and other advisors, 
lead negotiations with the debtor and ensure the distribution of informationto, and timely 
responses from, all other creditors. 

B. The lead institution shall also draw up an action plan and a time frame to be used as a 
guideline for debt restructuring process. 

C. A lead institution should have the following qualifications (in descending order of 
priority) : 
(i) qualified and available expertise to manage the entire process so that all major 

objectives and deadlines are met whenever possible; 
(ii) a professional working relationship with the debtor’s senior management; 
(iii) a substantive exposure to the debtor. 

D. The lead institution may not legally commit other creditors but its opinions and 
suggestions must be given great weight. 

 
 
PRINCIPLE  7. IN MAJOR MULTICREDITOR CASES, A STEERING COMMITTEE 

REPRESENTATIVE OF A BROAD RANGE OF CREDITOR 
INTERESTS SHOULD BE APPOINTED. 

 
Implementing Policies: 
A. Any steering committee should be of a manageable size while representative of all 

creditors regardless of class and size of exposure.  All creditors must feel that their 
interests are fully taken into account and they have an active and meaningful role in the 
process. 
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B. Each steering committee member should be assigned designated creditors, keep such 
creditors timely informed and actively seek input and support at every stage.  Failure to 
do so will cause great delay, “hold-out” problems and possible break-down of the 
negotiations at a late stage after considerable expense. 

C. The steering committee should serve as both advisor and sounding board for the lead 
institution conducting the negotiations.  The lead institution should be chairman of the 
steering committee. 

D. No member of a steering committee should have any authority to commit any creditor or 
the lead institution. 

 
 
PRINCIPLE  8. DECISIONS SHOULD BE MADE ON COMPLETE AND ACCURATE 

INFORMATION WHICH HAS BEEN INDEPENDENTLY VERIFIED TO 
ENSURE TRANSPARENCY. 

 
Implementing Policies: 
A. The fullest possible information on all relevant matters (including but not limited to all 

information required under applicable Bank of Thailand regulations) should be promptly 
gathered and independently confirmed for the analysis as to the current condition of the 
company. its future viability and therefore the feasibility of restructuring.  Information is 
to be shared amongst the debtor and all creditors to ensure transparency in the process.  
Such information should include but not be limited to the items specified in Appendix ll. 

B. At every meeting of the creditors’ committee, the executive (decision making) officers of 
the debtor should make themselves available and answer all questions. 

C. Where the creditors request, the debtor should appoint a qualified independent 
accountant or other expert to verify the information used in debt restructuring as set forth 
in Appendix ll. 

D. Each individual creditor must take the responsibility to obtain any regulatory or other 
approvals to release any necessary information in its possession in a timely manner.  The 
debtor must cooperate in any such process including the authorization of such release. 

 
 
PRINLIPLE  9.   IN CASES WHERE ACCOUNTANTS, ATTORNEYS AND 

PROFESSIONAL ADVISORS ARE TO BE APPOINTED, SUCH 
ENTITLES MUST HAVE REQUISITE LOCAL KNOWLEDGE, 
EXPERTISE AND AVAILABLE DEDICATED RESOURCES. 

 
Implementing Policies: 
A. All consultants, financial advisors, accountants, attorneys, etc, must have the requisite 

knowledge of restructuring and local market, culture, practices laws, regulations, etc.  It 
is therefore incumbent on all concerned to ensure that appropriately qualified 
professional advisors are appointed. 

B. All advisors must have adequate resources available to devote to the project and must be 
fully licensed as required by Thai laws and regulations or by the laws of their country of 
practice in the case of foreign advisors.  The relevant firms must also ensure they have 
no conflicts of interest in accepting the role. 

C. Creditors that wish to use independent advisors (i.e. an advisor not appointed to represent 
all lenders) should bear the costs thereof without reimbursement from the debtor or other 
creditors.) 
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PRINCIPLE  10. WHILE IT IS NORMAL PRACTICE TO REQUEST THE DEBTOR TO 
ASSUME ALL THE COSTS OF PROFESSIONAL ADVISOR, LEAD 
INSTITUTIONS AND CREDITORS COMMITTEES, CREDITORS 
HAVE A DIRECT ECONOMIC ENTEREST, AND HENCE A 
PROFESSIONAL OBLIGATION, TO HELP CONTROL SUCH COSTS. 

 
Implementing Policies: 
A. Where circumstances require an independent accountant or other expert, the debtor 

cannot unreasonable delay the appointment. 
B. The reasonable costs, fees and expenses of the lead institution and members of the 

creditors’ committee should be recovered in the debt restructuring schedule as a priority 
payment or reimbursed by all creditors on a pro rata basis to their exposures should a 
restructuring not be viable. 

 
 
PRINCIPLE  11. THE MINISTRY OF FINANCE (MOF) AND THE BANK OF 

THAILAND (BOT) SHOULD BE KEPT INFORMED ON THE 
PROGRESS OF ALL DEBT RESTRUCTURING TO AID THE REVIEW 
AND REGULATORY AND SUPERVISORY FRAMEWORK AND TO 
FACILITATE CORPORATE DEBT RESTRUCTURING. 

 
 
PRINCIPLE 12. THE ROLE OF THE CORPORATE DEBT RESTRUCTURING 

ADVISORY COMMITTEE  
 
Implementing Policies: 
A. The Corporate Debt Restructuring Advisory Committee shall follow-up developments in 

debt restructuring. 
B. The Corporate Debt Restructuring Advisory Committee shall review and implement 

policies to facilitate debt restructuring for the public good. 
C. The Corporate Debt Restructuring Advisory Committee may also act as an independent 

intermediary in the restructuring process where cases are particularly difficult or where 
other efforts have failed. The committee may well be a catalyst to activate sluggish 
negotiations. 

 
 
PRINCIPLE  13. CREDITORS EXISTING COLLATERAL RIGHTS MUST CONTINUE. 
 
Implementing Policies: 
A. Holders of duly created security interests in or on property essential to the continued 

operations of the debtor’s business should not be required involuntarily to surrender such 
security without adequate compensation.  However, holders of security interests in non-
essential property may independently negotiate with the debtor for a voluntary 
liquidation of that asset. 

B. By agreement, any cash surplus received from the sale of assets by a debtor, or a secured 
creditor in excess of its secured claim amount. may be placed in an escrow account and 
must be distributed among all creditors. 

C. Undersecured creditors should participate in the reorganization to the extent of the 
difference between their total claim and the value of non-essential security held by them. 
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PRINCIPLE 14. NEW CREDIT EXTENDED DURING THE RESTRUCTURING 

PROCESS ABOVE EXISTING EXPOSURES AS OF THE STANDSTILL 
DATE ON REASONABLE TERMS IN ORDER THAT THE DEBTOR 
MAY CONTINUE OPERATIONS MUST RECEIVE PRIORITY STATUS 
BASED ON TITLE ORIENTATED SECURITY. INTERCREDITOR 
AGREEMENTS OR INDEMNITIES. 

 
 
PRINCIPLE  15. LENDERS SHOULD SEEK TO LOWER THEIR RISK AND HENCE 

THEIR REQUISITE RETURNS, THROUGH AN IMPROVED 
SECURITY PACKAGE AND PROFITABILITYBASED BENEFITS 
RATHER THAN INCREASED INTEREST RATES AND IMPOSITION 
OF RESTRUCTURING FEES. 

 
Implementing Policies: 
A. As compensation for increased risk, unencumbered assets should be made available to 

participating creditors.  Possible benefits of any recovery of the debtor should be 
equitably shared among all stakeholders. 

 
 
PRINCIPLE 16. DEBT TRADING IS APPROPRIATE UNDER CERTAIN CONDITIONS 

BUT THE SELLING CREDITOR HAS THE PROFESSIONAL 
OBLIGATION TO ENSURE THE BUYER DOES NOT HAVE A 
DETRIMENTAL EFFECT ON THE RESTRUCTURING PROCESS 

 
Implementing Policies: 
A. Potential sellers should make their “sell or stay” decisions as early as possible in the 

restructuring process.  Such selling creditors have a professional obligation to ensure that 
their buyer does not intend to have a detrimental effect on the restructuring process.  In 
particular, such a seller must fully inform the buyer of the most current status of the 
restructuring and of their obligations under if and that previously decided issues will not 
be reopened for further negotiations because of the buyer’s recent arrival. 

 
 
PRINCIPLE  17. RESTRUCTURING LOSSES SHOULD BE APPORTIONED IN AN 

EQUITABLE MANNER WHICH RECOGNIZES LEGAL PRIORITLIES 
BETWEEN THE PARTIES INVOLVED. 

 
Implementing Policies: 
A. In the restructuring process, the debtor, its shareholders and its creditors must be 

prepared to co-operate with each other to grant concessions. 
B. The debtor itself should be called upon to absorb losses by means of disposals of non-

core assets, elimination or postponement of non-essential capital expenditures, bonuses, 
and other non-essential assets or outflows. 

C. In recognition of previously-paid dividends and other benefits obtained. shareholders 
should next be called upon to eliminate dividends, inter-company payments and other 
outflows. 
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D. Creditor losses should be shared amongst creditors of similar status pro rata to their 
existing exposures, but subject always to Principle  12  concerning secured creditor 
rights. 

 
 
PRINCIPLE  18. CREDITORS RETAIN THE RIGHT TO EXERCISE INDEPENDENT 

COMMERCAIL JUDGMENT AND OBJECTIVES BUT SHOULD 
CAREFULLY CONSIDER THE IMPACT OF ANY ACTION ON THE 
THAI ECONOMY, OTHER CREDITORS AND POTENTIALLY VIABLE 
DEBTORS. 

 
Implementing Policies: 
A. Creditors may retain the right to exercise their independent commercial judgment and 

objectives at all times.  However, no creditor should, secretly or otherwise, attempt to 
improve its security or payment position during a restructuring effort. 

B. The restructuring framework is to facilitate an improved business as well as financial 
restructuring to the mutual benefit of all parties.  Therefore participants must not seek to 
maximize their own gain at the risk of jeopardizing the benefit to others or the 
restructuring process.  Creditors and interested parties must at all times carefully 
consider at a senior level any potentially negative impact that their independent actions 
may have on the Thai economy, other creditors and the debtor. 

 
 
PRINCIPLE  19. ANY OF THE PRINCIPLES OR IMPLEMENTING POLICIES 

CONTAINED IN THIS FRAMEWORK CAN BE WAIVED, AMENDED 
OR SUPERCEDED IN ANY PARTICULAR RESTRUCTURING WITH 
THE CONSENT OF ALL PARTICIPATING CREDITORS. 
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Framework for Corporate Debt Restructuring in Thailand 
 

 Stage Time 
1. Call meeting of debtor, creditors and 

interested parties 
Anytime by debtor or creditor 

2. First creditors meeting, appointment of 
Creditors Committee/Lead Bank (see 
Principles # 6 and 7). 
Establishment of time-frame 

On 7 days notice after # 1 

3. Creditors submit claims in writing to 
Creditors Committee/Lead Bank 

Within 15 days of # 2 

4. At any creditors meeting a debtor 
representative with decision-making 
authority must appear and answer any 
and all questions 

Continuous 

5. Debtor’s “Management”  
(i.e. directors or authorized officers)  
must submit at a minimum the  
following information: 
a) Assets, liabilities and obligations the 

debtor owes to third persons; 
b) Property given by the Debtor as 

security to creditors and the date 
given; 

c) property of other parties in the 
Debtor’s possession; 

d) the Debtor’s shareholdings in other 
companies or juristic persons; 

e) names, business and addresser of all 
creditors; 

f) names, businesses and addresses of 
the Debtor’s debtors; 

g) details of the property including 
payments which the Debtor expects to 
receive in the future. 

h) All written consents for Creditors  
i) to release to other Creditors all 

information on the assets and 
liabilities of the Debtor 
(See also Principle 8) 

Within 7 days of # 2 
 

 Stage Time 
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6. The appointment of an independent 
accountant and/or other experts  
shall be carried out as requested by  
the creditors based on the agreed  
terms of reference  

Within 7 days of #2 

7. Debtor submits all further information 
Requested by creditors or  
Independent accountant necessary 
To prepare plan 
(See also Principle 8)  

Within 2 months of 
#2,extandable up to 1 month 
maximum 

8. Plan submission by Creditors Committee,
Debtor and independent accountant to all 
creditors  

Within 3 months of # 2,  
Extendable up to 2 months 
maximum 

9. Creditor Meeting on plan 10 days after #8 
10. Creditors propose amendments to plan Within 7 days of #8 
11. If plan consideration not completed, 

Meeting adjourned to next business day 
Next business day after #9 

12. New creditors meeting if valid request 
Approved for adjournment of meeting 
To consider amendments to plan 

10 days after adjournment 

13. Decision on whether to privately 
Reorganize, formally reorganize under 
Bankruptcy Act or liquidate 

At creditors meeting under #9 or 
#12 within 3 months from #2 

 
Every party (debtor, creditors, auditors, attorneys, advisors) should give the process utmost 
priority. Creditors should not ask debtors to adhere to fixed schedules and then fail themselves 
to provide timely input. 
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Framework for Corporate Debt Restructuring in Thailand 
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6.13 Mediation Agreement 
 
 
 
A. The parties hereby appoint …………….(the Mediator) to mediate in the dispute 
between them and the Mediator (and any Co-Mediator if appointed) accepts such appointment 
upon the following terms and conditions: 
 
 1. As used herein. “Confidential Information” means all data, reports, 
interpretations, forecasts and records containing or otherwise reflecting information 
concerning Creditors and Company, and affairs of Creditors and Company which is not 
available to the course of the engagement, together with other documents whether Mediator in 
the course of the engagement, together with other documents whether prepared by the 
Mediator, which contain or otherwise reflect such information. 
 
 In consideration of Creditors and Company providing Mediation with Confidential 
Information, by the signature of the Mediator hereto, the Mediator agrees that all Confidential 
Information will be held and treated by the Mediator and the Mediator’s agents in confidence 
and will not, except as provided hereinafter, without the prior written consent of Creditors and 
Company be disclosed by the Mediator and the Mediator’s agents in any manner whatsoever, 
in whole or in part, and will not be used by the Mediator, or the Mediator’s agents other than 
in connection with the engagement by Creditors and Company. 
 
 The written Confidential Information, except for the portion of the Confidential 
Information that may be founded in analyses, compilations, studies or other documents 
prepared by the Mediator will be returned to Creditors or Company promptly upon request.  
The portion of the Confidential Information that may be found in analyses, compilations, 
studies or other documents prepared by the Mediator, oral Confidential Information and any 
written Confidential Information not so requested and returned will be held by the Mediator 
and kept subject to the term of this agreement or destroyed. 

 
 In the event that the Mediator is requested or required by any legal or other regulatory 
authority to disclose (i) any Confidential Information or (ii) any information relating to the 
Mediators opinion, judgement or recommendations concerning Company and Creditors and 
their affairs as developed from Confidential Information, it is agreed that the Mediator will 
provide Company or Creditors with prompt notice of any such request or requirement to the 
extent permitted by law so that Creditors and Company may seek an appropriate remedy to 
prevent such disclosure or to assist Creditors and Company to prevent such disclosure or to 
assist Creditors and Company in seeking such remedy or waive the Mediator’s compliance 
with the provisions of this agreement. 
 
 2. There shall not be introduced as evidence or relied on in any arbitral or judicial 
proceedings or otherwise disclosed : 
  (a)  Exchanges whether oral or documentary passing between any of the parties 
and the Mediator or between any two or more of the parties within the mediation. 
  (b)  Views expressed or suggestions or proposals made within the mediation by 
the Mediator or by any party in respect of a possible settlement of the dispute. 
  (c)  Admissions made within the mediation by any party. 
  (d)  The fact that any party has indicated within the mediation willingness to 
accept any proposal for the settlement made by the Mediator or by any party, 
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  (e)  Documents brought into existence for the purpose of the mediation such as 
position papers or notes made within the mediation by the Mediator or by any party, 
 
 Every aspect of every communication within the mediation including communications 
within (a) to (e) above shall be without prejudice.  This clause in no way fetters the legitimate 
use in enforcement proceedings or otherwise of any written and signed settlement agreement 
reached in or as a result of this mediation.  Any constraints on disclosure included in such 
settlement agreement will have effect in accordance with their terms. 
 
 3.  Throughout the whole course of the mediation process the Mediator will be free, at 
the Mediator’s own unfettered discretion, to communicate and discuss the dispute privately 
with any of the parties or other persons brought within the mediation by them including their 
legal advisors PROVIDED ALWAYS that the Mediator will preserve absolute secrecy of the 
content of any such communications and will not expressly or by implication convey any 
knowledge or impression of such content to any other party unless specifically authorized to 
do so. 
 
 4.  The parties jointly and severally release, discharge and indemnify the Mediator in 
respect of all liability of any kind whatsoever (Whether involving negligence or not) which 
may be alleged to arise in connection with or to result from or to relate in any way to this 
mediation. 
 
B. Each party is urged to enter into this mediation with a view to negotiating in good faith 
towards achieving a settlement of the dispute. 
 
C. This agreement shall be governed by and construed in accordance with the laws of 
Thailand.  Company and Creditors and the Mediator hereby irrevocably agree that the Courts 
of Thailand are to have exclusive jurisdiction to settle any disputes arising out of or in 
connection with this agreement and that accordingly any proceedings arising out of or in 
connection with this agreement shall be brought in such courts. 
 
D. Each party agrees to be bound by the terms-conditions as detailed earlier, and have 
signified such acceptance by signing below. 
 
 
 
 
The…………………………Company        Mediator 
By : __________________________  By : _____________________________ 
    (…………………………………)                 (……………………………………...) 
    Date ……………………………..                 Date …………………………………. 
 
 
 
  The……………………..Bank/Finance Company 
  By : ___________________________________ 
   (……………………………………) 
   Date ………………………………. 

 108  


	Central Intellectual Property and
	Table of Contents(Thai).pdf
	Chapter Six:

	Chapter 2-1.pdf
	1.Introduction
	2.Alternative Dispute Resolution (ADR): How out-of-court systems are used as Dispute Resolution Mechanism
	3.Overview of Alternative Dispute Resolution: Types and Functions.
	Arbitration
	Conciliation

	4.Current Situation Regarding the Use of ADR
	4.1Public Alternative Dispute Resolution Mechanism
	A.The Interior Ministry
	B.The Ministry of Justice
	C.The Court of Justice
	The Alternative Dispute Resolution office
	The Arbitration Institute
	The Mediation Center

	Courts of Justice
	Court-Annexed Conciliation
	Practice Guidance on Court-Annexed Conciliation and Arbitration
	Role of the Judge: Inquisitorial V. Adversary
	Some Techniques Used in Court-Annexed Conciliation

	Court-Annexed Arbitration
	The Establishment of the Central Intellectual Property and International Trade Court


	D.Bank of Thailand
	Process of Mediation

	E.The Securities and Exchange Commission (SEC)

	4.2Private  Alternative Dispute Resolution Mechanism
	A.Board of Trade of Thailand
	Arbitration
	Conciliation

	B.Casualty Insurance Company Association


	5.Conclusion

	Chapter 2-2 Appendix.pdf
	6. Appendix
	6.1ARBITRATION ACT B.E. 2530 (1987)
	6.2Arbitration Rules Arbitration Institute, Ministry of Justice
	6.3Conciliation Rules Arbitration Institute, Ministry of Justice
	6.4The Court of Justice Regulations Pertaining to Mediation of Financial Dispute of 2544 B.E. (2001)
	6.5The Court of Justice Regulations Pertaining to Mediation of 2544 B.E. (2001)
	6.6Inter-Creditor Agreement on Restructure Plan Votes and Executive Decision Panel Procedures
	
	WHEREAS:-

	CHAPTER I. GENERAL PROVISIONS
	Section 1.Definitions
	Section 2Applicability
	Section 3.Voting on Proposed Plan1
	Section 4.Plan Approval Levels
	Section 5.Executive Decision Panel
	Section 6.Executive Decision Panel Procedures
	Section 7.Enforcement Mechanisms
	Section 8.Fees, Expenses and Charges of Executive Decision Panel
	Section 9.Release
	Section 10.Good Faith
	Section 11.Notices
	Section 12.Applicable Law
	Section 13.Counterparts;  Effectiveness
	Section 14.Scope of Rights
	Section 15.Transitional Provisions
	Section 16.Term


	6.7Debtor-Creditor Agreement on Debt Restructuring Process
	
	Section 1.Definitions
	Section 2.Convening of First Meeting of Creditors under this Agreement
	Section 3.Lead Institution
	Section 4.Steering Committee
	Section 5.Provision and Confidentiality of Information
	Section 6.Covenants1
	Section 7.Mediation
	Section 8.Debt Trading
	Section 9.Voting on Proposed Plan; Implementation of Approved Restructuring Plan2
	Section 10.Releases
	Section 11.Breach of Agreement
	Section 12.Amendments to Framework
	Section 13.No Waiver
	Section 14.Amendment
	Section 15.Notices
	Section 16.Applicable Law
	Section 17.Transitional Provisions
	Section 18.Term
	Section 19.Counterparts; Effectiveness
	Section 20.Scope of Rights
	Section 21. Good Faith


	6.8Creditors under this Agreement
	The Thai Banker’s Association
	The Association of Finance Companies
	The Foreign Banks’ Association
	Specialised Financial Institutions
	Asset Management Companies

	Creditor Accession
	6.10. Process Schedule
	6.11. Information Required From Debtor
	GROUP AND CORPORATE STRUCTURE

	LIABILTIES
	RECOURSE STRUCTURE
	ASSETS
	BUSINESS PLAN
	MAJOR AGREEMENTS FOR LAST THREE YEARS

	6.12Framework for Corporate Debt Restructuring in Thailand
	Introduction
	Objective
	6.13 Mediation Agreement

	Chapter 3-1.pdf
	1. Abstract
	2. Rationale and Objectives of the Study
	Objectives of the Study

	3. Theoretical Background
	3.1 Conciliation of the Court
	3.2 Conciliation of the Conciliator
	1. Appointment and Dissolution of Conciliator
	2. Conciliation Process
	3. Termination of Conciliation
	4. Secrecy of Conciliation
	5. Registration of Conciliator
	6. Commission and Expenses


	4. Data and Methods
	4.1 Subjects and Sample Groups
	4.2 Scope of the Study
	4.3 Tools of the Study
	4.4 Questionnaire and Interview Form Examination
	4.5 Methods of Data Collection
	4.6 Data Analysis
	4.7 Presentation of Result of the Study
	5. Result of Information Analysis
	5.1 Presentation of Analyzing Result of Personal Data of the Lawyers.
	5.2 Presentation of Analyzing Result of Personal Data of the Judges.

	6. Conclusion and Result of Research Analysis
	6.1Knowledge and Understanding of the Lawyers about the Conciliation for Dispute Resolution
	Reasons Why Decide to Enter into Conciliation
	6.2Attitudes of the Judges and Lawyers Towards the Conciliation for Dispute Resolution
	
	Not specified
	Not specified


	6.3The Expectation of the Judges and Lawyers Toward the Conciliation for Dispute Resolution.
	6.4Suggestions from the Study
	1. System and the Methods of Conciliation
	2. Conciliator

	7. Reference


	Chapter 3-2 (Appendix).pdf
	8. Appendix
	8.1The Number of the Lawyers who Acquainted with the Conciliation
	8.2The Proportion of the Lawyers Who Enter the Conciliation Separated by the Courts
	Entering the Conciliation

	8.3The Proportion of the Lawyers Who Enters the Conciliation Separated by the Relevance of the Case
	8.4The Number of the Judges and Lawyers Who Give Opinions about the Acceptance of Conciliation
	Judges

	8.5The Number of the Judges and Lawyers Who Give Opinion About the Possibility of Conciliation in Problem Solving
	Judges

	8.6The Number of the Judges and Lawyers Who Give Opinion on Whether the Conciliation Can Solve Problem Fairly
	Judges

	8.7The Proportion of Level of Conciliation Acceptance Separated by the Amount in Dispute
	Level of Acceptance
	Total
	Much
	Moderate
	less

	8.8The Number of the Lawyers Who Give Opinions on Persons Who is the Best in Charge of Conciliator


	Chapter 3-3 (Appendix2).pdf
	Alternative Dispute Resolution Process in Thailand
	Part I  Personal Data
	
	The Expectation
	Conciliation


	Part V  Additional suggestion


	Chapter 3-4 (Appendix3).pdf
	Alternative Dispute Resolution Process in Thailand
	Part I  Personal Data
	Part V  Additional suggestion.


	Chapter 4.pdf
	1. Historical Background
	2. Outline of Consumer Disputes
	2.1.Background of Disputes
	2.2.Types of Disputes
	2.3.Number of Cases

	3. Organizations or Institutes for Dispute Resolution
	
	3.1.The Office of Consumer Protection Board
	3.1.1Protection Instructions
	1)Consumer protection in respect of advertising:
	2)Consumer protection in respect of labeling:
	3)Consumer protection in respect of contracts:
	D.Consumer protection in respect of hazardous products:
	E.Consumer protection in respect of taking legal action for consumers:


	3.2.Court
	3.2.1.Roles of Protecting the Consumers
	Bangkok North Municipal Court
	Process of Proceeding the Case in the Bangkok North Municipal Court



	4.Comparative Study of the Proceedings of the Office of Consumer Protection Board and the Court
	5.Case Study:
	5.1The case where the court plays the role to protect the consumer
	5.2The Office of Consumer Protection Board plays the role to protect consumers

	6.Reference

	Chapter 5.pdf
	1. The background
	2. Outline of Labour dispute cases
	3. Organizations or Institutes for dispute resolution
	3.1 Workers Committee
	3.2 Labour Unions
	3.3. Labour Dispute Conciliation Officials
	3.4. Industrial Relations Commission
	3.5. Labour Inspection Officials
	3.6. The Central Labour Court

	4. Case study
	4.1 Labour contract
	4.2 Workers’ compensation
	4.3 Labour union and collective bargaining agreement


	Chapter 6.pdf
	1. Introduction
	2. Background of the disputes: Overview of environmental situation in Thailand
	3. Types of environmental disputes and their alternative resolutions
	3.1 Negotiation
	3.1.1 Availability of negotiation in Thailand
	3.1.2 Strengths and weaknesses of negotiation

	3.2 Mediation and Conciliation
	3.2.1 Availability of conciliation in Thailand
	In-Court Conciliation
	Out-of-Court Conciliation

	3.2.2 Strengths and weaknesses of Mediation and Conciliation
	3.2.3 Mediation and Conciliation in Environmental Disputes

	3.3  Arbitration
	3.3.1 Availability of Arbitration in Thailand
	3.3.2 Strengths and weaknesses of Arbitration
	3.3.3 Arbitration in Environmental Disputes

	3.4 Court System
	3.4.1 Strengths and Weaknesses of the Court System


	4. Conclusion

	Member of the Working Party.pdf
	Members of the Working Party
	Honorary Advisor
	Members
	Pinyo  SangphuEducational Background
	
	
	
	
	
	Present Post






	Pongratana CruecrinEducational Background
	Field Researchers
	Piyamas AemklinbuaEducational Background
	Warunee SrikutaEducational Background
	Bachelor of Arts, Community Development,
	Khon Kaen University
	
	
	
	
	
	Present Post
	Training Officer, Judicial training Institute






	Nongyow SuksurasEducational Background
	
	
	
	
	
	Present Post
	General Service Assistant Officer, Judicial training Institute






	Siriporn KhamhomEducational Background
	
	
	
	
	
	Data Collection Officer, Judicial training Institute






	Secretariat and Liaisons




